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Abstract

This article provides an Arabic critical edition of one section of an important but unpublished source for the
history of late fifteenth-century Morocco: al-Jawahir al-mukhtara fi-ma waqaftu ‘alayhi min al-nawazil bi-Jibal
Ghumara (Selected jewels: Legal cases I encountered in the Ghumara Mountains) by the Maliki jurist ‘Abd al-
‘Aziz b. al-Hasan al-Zayyati (d. 1055/1645). Although this multivolume collection of legal opinions (fatwas) was
compiled in the mid-seventeenth century, it includes numerous fatwas from the fifteenth century onward that
do not appear in earlier works, including Ahmad al-Wansharisi’s (d. 914/1508) famous collection of fatwas, al-
Mi‘yar al-mu‘rib. This excerpt from the chapter on jihad sheds substantial light on Maghribi legal responses to
the Portuguese occupation of Moroccan ports beginning in the fifteenth century. An introduction to the Arabic
edition explains the importance of this period and offers an English summary of the Arabic text.

In his 1978 book The Forgotten Frontier: A History of the Sixteenth-Century Ibero-
African Frontier, the Ottoman historian Andrew C. Hess argued that the sixteenth-
century Mediterranean was characterized by an increasingly stark border between Latin
Christendom and Islamdom. According to him, social and cultural forces produced a
widening gap between these two civilizations at the same time as the military conflict
between the Spanish Habsburgs and the Ottomans reached its culmination. Shortly after
the Battle of Lepanto in 1571,' the maritime frontier between these two empires ceased to

* 1 am grateful to the editors and anonymous reviewers of this article for their helpful suggestions. I would
also like to thank Devin Stewart, Manuela Ceballos, Thomas Burman, Caitlyn Olson, and Armaan Siddiqi for
their feedback on various drafts of the article. I am especially grateful to Devin Stewart for working carefully
through the Arabic edition. All errors remain my own.

1. Where only one date appears, it refers to the Common Era. Both CE and AH dates are given for the death
dates of premodern Muslim scholars, at the first mention of their names, and for some premodern events.
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be of primary concern to either power and was subsequently “forgotten.” In making this
argument, Hess was contesting Fernand Braudel’s vision of the Mediterranean, advanced
in his monumental work The Mediterranean and the Mediterranean World in the Age of
Phillip II (1949), as a fundamentally unified space shaped by a common geography.

What I would like to draw attention to here is not the merits of either position but
rather Hess’s contention that Braudel’s conclusions were hampered by a lopsided source
base. While a sophisticated history could be written for the Latin Christian lands of the
Mediterranean, Hess argued, the wealth of documents in the Ottoman archives remained
insufficiently explored for the purpose of a comparative or common history. As Hess put it,
Braudel made a “valiant attempt to include the preliminary results of research among the
mountains of documents held within the Ottoman archives. But modern Turkish historians
were in no position to accomplish overnight what their European colleagues had taken
centuries to do.”” Braudel’s conclusions about the Mediterranean as a whole were therefore
grounded in predominantly European sources. In the conclusion to The Forgotten Frontier,
Hess returned to this point, lamenting that “Mediterranean history during the early modern
era is still approached from a European angle,” a problem he attributed to the fact that
“Ottoman data remain largely inaccessible to most scholars.”

More than half a century later, Mediterranean studies is booming, boasting multiple
academic societies, journals, book series, annual workshops, and tenure-track positions.*
The Renaissance Society of America, although predominantly associated with late medieval
and early modern Europe, has long since redefined its object of study as the entire world
during the period between 1300 and 1700.> Most recently, the field of medieval studies, often
associated exclusively with Western Europe, has embarked on a very promising “global
turn.”® All the while, scholars have been hard at work cataloging, editing, and translating
the rich manuscript and archival resources of the medieval and early modern Islamic
West, alongside those of the Ottoman Empire. As a result of these developments, is Hess’s
complaint regarding the availability of sources now happily outdated? Are we no longer
bound to approach Mediterranean history from a “European angle”?

2. Andrew C. Hess, The Forgotten Frontier: A History of the Sixteenth-Century Ibero-African Frontier (1978;
repr., Chicago: University of Chicago Press, 2010), 2.

3. Hess, Forgotten Frontier, 208.

4, Societies include the Mediterranean Studies Association (founded 1994), the Society for the Medieval
Mediterranean (founded 1997), the Mediterranean Seminar (founded 2004), and the Asian Federation of
Mediterranean Studies Institutes (founded 2016). An example of a book series is Palgrave’s Mediterranean
Perspectives series, which published its first volume in 2016. Journals include Al-Masaq, the journal of the
Society for the Medieval Mediterranean.

5. I am grateful to Carla Zecher, executive director of the Renaissance Society of America, for answering my
questions regarding the society’s history.

6. Several medieval studies programs have adopted a global focus, including the Global Medieval and
Renaissance Studies program at the University of Pennsylvania, the Global Medieval Studies program at
Georgetown University, and the Program in Global Medieval Studies at Rutgers University. The new academic
journal The Medieval Globe published its first issue in 2015 (a special issue on the Black Death as a global
pandemic), and the history journal Past & Present published a special issue, “Towards a Global Middle Ages,” in
2018.
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Although studies based on Ottoman and other Muslim “data” have indeed proliferated,
it would be difficult to argue that studies from a North African, Egyptian, or Levantine
(or Arab, or Amazigh, or Muslim) “angle” are as well represented in the study of the
Mediterranean in any time period as are those that focus on European soil or on European
subjects. This imbalance is not fully explained by a lack of sources, since valuable new
editions of Arabic primary texts are produced each year, alongside a steady output of
academic studies published in Arabic and other non-European languages.” Yet a wealth of
Arabic primary sources remain inaccessible or unknown, especially for medieval and early
modern North Africa. In the conclusion to his recent book on the natural sciences in early
modern Morocco, Justin Stearns laments that “the vast majority of our materials remain
in manuscript, are laborious to access and read . . . the problem of sources is a serious one
and explains a good deal of the lag of Middle East intellectual history behind that of its
European counterpart: a great deal of work remains to be done simply describing extant
materials before broader analytical narratives can be established.” The resemblance of
Stearns’s observation to that of Hess, written more than four decades earlier, attests to the
persistent gap in our source base.

The attempt to remedy this imbalance and to inform the rapidly expanding fields of
Mediterranean studies and global medieval studies is only one reason to encourage the
production and dissemination of critical editions, translations, and studies pertaining to this
region. The medieval Maghrib featured a religious landscape of notable sectarian diversity
in the ninth and tenth centuries (including the Sharifian Idrisids, the Ibadi Rustamids, the
Sunni Aghlabids, and the Shi‘ Fatimids), witnessed the rise and fall of two of Islamdom’s
most important empires in the twelfth and thirteenth centuries (the Almoravids and
the Almohads), and shared a religious and cultural milieu with both al-Andalus and the
Sahara. Too often seen as peripheral—to the Middle East, to Africa south of the Sahara,
and to Europe—the Maghrib was also a central crossroads joining civilizations, cultures,
peoples, and goods. The more accessible the Maghrib’s rich manuscript heritage becomes,
the more fully we will appreciate the centrality and dynamism of this region as well as its
interconnections with the broader Islamic, African, and Mediterranean worlds.

7. English-language studies on the Mediterranean have favored European-language sources. Nabil Matar has
recently pointed out that Fernand Braudel encouraged later scholars to consult Arabic and Ottoman Turkish
sources, acknowledging his own inability to do so in The Mediterranean and the Mediterranean World. Yet as
Matar notes, more than fifty years later, Peregrine Horden and Nicholas Purcell cited only European-language
sources in The Corrupting Sea: A Study of Mediterranean History (Malden, MA: Blackwell, 2000). This is a nearly
eight-hundred-page volume that the authors describe as a history of (and not just in) the entire Mediterranean
basin, over half of which is populated by Arabic speakers. A more recent tome, David Abulafia’s The Great Sea:
A Human History of the Mediterranean (2011), also of nearly eight hundred pages, cites only a small handful
of Arabic sources, in English translation. See Nabil Matar, “The ‘Mediterranean’ through Arab Eyes in the Early
Modern Period: From Riimi to the ‘White In-Between Sea,” in The Making of the Modern Mediterranean: Views
from the South, ed. Judith Tucker, 16-35 (Oakland: University of California Press, 2019), 17. For Horden and
Purcell’s description of their work, see Corrupting Sea, 2.

8. Justin K. Stearns, Revealed Sciences: The Natural Sciences in Islam in Seventeenth-Century Morocco
(Cambridge: Cambridge University Press, 2021), 237.
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In this article, I offer an Arabic edition of one section of an important but unpublished
source for the history of late fifteenth-century Morocco: al-Jawahir al-mukhtara fi-ma
wagqaftu alayhi min al-nawazil bi-Jibal Ghumara (Selected jewels: Legal cases I encountered
in the Ghumara Mountains, henceforth Selected Jewels), a multivolume collection of legal
opinions (fatwas) by the Maliki jurist ‘Abd al-‘Aziz b. al-Hasan al-Zayyati (d. 1055/1645).°
Although al-ZayyatT’s compilation dates from the seventeenth century, he includes in it
numerous fatwas from the fifteenth century onward that do not appear in earlier works,
including Ahmad al-Wansharisi’s (d. 914/1508) famous collection of fatwas, al-Mi‘yar
al-mu‘rib. This critical edition presents one continuous excerpt from the chapter on jihad,
which sheds substantial light on Maghribi legal responses to the Portuguese occupation
of Moroccan ports that began in the fifteenth century. A summary of the contents of this
excerpt will follow a brief introduction to the importance of this period, to this fatwa
compilation, and to the compiler.

Iberian Expansion into the Maghrib

When Hess used the phrase “forgotten frontier,” he was referring to the Habsburg and
Ottoman empires’ relative neglect of their shared frontier in favor of more pressing matters
after the sixteenth century. Yet the phrase can be aptly applied to historians’ neglect of
another Ibero-African frontier: that created by Portuguese incursions into the Maghrib in
the fifteenth century. Whereas the sixteenth-century Christian-Muslim frontier, with its
pirates, captives, and renegades, has attracted ample scholarly as well as popular attention,
the paucity of scholarship on the fifteenth-century Luso-Maghribi frontier suggests that we
have perhaps not so much “forgotten” this period as never known it. This is particularly
true of English-language scholarship: it would appear that just four English-language
monographs focus on the fifteenth century for all of the Maghrib (Morocco, Tunisia, and
Algeria), and of these only two pay substantial attention to Portuguese conquests in what is
now Morocco."

9. Several Arabic terms commonly appear in the relevant primary sources as synonyms of fatwa (Ar. singular)
or fatawa (Ar. plural). In this article I use fatwa (which I pluralize as fatwas) because this word has entered the
English lexicon and because it is the most common technical Arabic term for a legal opinion issued by a qualified
jurist in response to a question. The other terms used include nazila (occurrence, pl. nawazil), as in al-Zayyati’s
title; jawab (answer, pl. ajwiba); and mas’ala (issue, pl. masa’il). Occasionally hukm (ruling or judgment, pl.
ahkam) is also seen in conjunction with legal opinions, but this term is more properly and commonly used for
court judgments.

10. These four books are Jonathan G. Katz, Dreams, Sufism and Sainthood: The Visionary Career of Muhammad
al-Zawawi (Leiden: Brill, 1996); Vincent Cornell, Realm of the Saint: Power and Authority in Moroccan Sufism
(Austin: University of Texas Press, 1998); Scott Kugle, Rebel between Spirit and Law: Ahmad Zarruq, Sainthood,
and Authority in Islam (Bloomington: Indiana University Press, 2006); and Jocelyn Hendrickson, Leaving Iberia:
Islamic Law and Christian Conquest in North West Africa (Cambridge, MA: Program in Islamic Law and Harvard
University Press, 2021). Cornell devotes substantial attention to the Portuguese conquests, as do I in Leaving
Iberia. Most studies on Luso-Maghribi relations in the fifteenth century are in Portuguese or French; a more
limited number have been published in Spanish and Arabic. The sixteenth century receives far better coverage.
The best overall introduction in English to the Portuguese in Morocco is Weston Cook, Jr., The Hundred Years
War for Morocco: Gunpowder and the Military Revolution in the Early Modern Muslim World (Boulder, CO:
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An overview of these conquests and their impact on the Maghrib will offer a sense of
the importance of this period and provide the historical context for the legal opinions
preserved by al-Zayyati. Following the conclusion of a peace treaty with Castile in 1411,
King Jodo I (r. 1385-1433) launched Portugal’s overseas empire by conquering Ceuta, on
Morocco’s Mediterranean coast, in 1415. Historians have attributed this first conquest to a
range of strategic, economic, and ideological motivations. Ceuta gave Portugal a port on the
Mediterranean side of the Strait of Gibraltar, from which to defend against Muslim pirates
or Castilian incursions; it was a major trading center and destination for West African gold
caravans; and the “reconquest” of Muslim African territory enhanced Jodo’s status as a
Catholic king in the eyes of the pope and the populace. Finally, the expedition provided an
arena for the attainment of military honors: three of Jodo’s sons were knighted in Ceuta
once the congregational mosque had been reconsecrated as a church.

Despite the prestige this conquest brought to the House of Avis, Ceuta would remain
Portugal’s only possession in Morocco for several decades. The isolated port city proved
costly to defend and difficult to supply. King Duarte I (r. 1433-38) attempted to expand
Portugal’s foothold on Morocco’s northern coast by attacking Tangier in 1437, supported by
a papal bull authorizing a crusade. Yet Abu Zakariya’ Yahya I (d. 1448), the Wattasid regent
for the Marinid sultan ‘Abd al-Haqq II (b. 1419, r. 1420-65), not only defended Tangier
successfully but also extracted a promise from Duarte to relinquish Ceuta. Duarte’s death
the following year left the Portuguese throne to six-year-old Afonso V (r. 1438-81) and
raised serious questions about Portugal’s future direction in the Maghrib. Duarte’s brother,
the Infante Dom Fernando, remained in Marinid captivity pending Portugal’s promise to
withdraw from Ceuta; when that promise went unfulfilled, he eventually died in captivity in
1443.

After Afonso V came of age, Portuguese expansion in Morocco resumed and would
continue for nearly a century, until nearly all of Morocco’s Mediterranean and Atlantic
ports were under Christian Iberian control. In the north, Afonso V conquered Ksar es-Sghir
(al-Qasr al-Saghir, Alcacér-Ceguer) in 1458, Asilah (Asila, Arzila) and Tangier in 1471, and
Larache (al-‘Ar2’ish) in 1473. Portugal’s twin victories over Asilah and Tangier in 1471,
which Afonso V celebrated by adopting a new title and commissioning a series of four
monumental tapestries, were particularly devastating for Maghribis."" An estimated two
thousand Maghribis were killed in the battle for Asilah, and an additional five thousand
were taken captive as a result of the conquest."

Westview Press, 1994). See also Matthew Racine, A Most Opulent Iliad: Expansion, Confrontation and Cooperation
on the Southern Moroccan Frontier, 1505-1542 (San Diego, CA: Lake George Press, 2012).

11. Afonso V’s new title was “Rei de Portugal e dos Algarves d’aquem e d’alem mar” (“King of Portugal
and the Algarves, both here and across the sea”). The Algarves, from the Arabic for “the west” (al-gharb) is
the southernmost region in Portugal. On this title, see Racine, A Most Opulent Iliad, 15. On the tapestries, see
Fundacién Carlos de Amberes, The Invention of Glory: Afonso V and the Pastrana Tapestries (Madrid: Ediciones
El Viso, 2011).

12. The Amazigh poet Muhammad b. Yaggabsh al-Tazi (d. 920/1514) composed a moving lament for the
captives as part of his Kitab al-Jihad, a call to armed resistance against the Portuguese. On him, see Abu Bakr
al-Blikhusaybi, Adwa’ ‘ala Ibn Yaggabsh al-Tazi (Casablanca: Matba‘at al-Najah al-Jadida, 1976). Nabil Matar
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Tangier was abandoned and captured without a fight in the wake of the brutal conquest
of Asilah given the clear inability of any central Muslim power to defend it against the
Portuguese. In the interval between the conquests of Ksar es-Sghir and Tangier, the Marinid
dynasty had come to an end. ‘Abd al-Haqq II, the nominal Marinid sultan since ascending
the throne in his infancy in 1420, finally wrested control from a series of Wattasid viziers in
1459. Although he successfully defended Tangier against a substantial attack in 1460, a revolt
in Fez led to ‘Abd al-Haqq’s assassination in 1465. For the next few years, Fez alone was
ruled by Muhammad al-Jiiti, leader of the city’s sharif community (those claiming descent
from the Prophet Muhammad), while Muhammad al-Shaykh, a Wattasid who had survived
the murder of most of his family in Fez, sought to establish power over northern Morocco.
Muhammad al-Shaykh signed a peace treaty with Afonso V in 1471, recognizing the king’s
sovereignty over Asilah, Tangier, and all other Portuguese holdings. The treaty allowed
Muhammad al-Shaykh to overthrow al-Jutl and become the first sultan (r. 1472-1504) of
the Wattasid dynasty (1472-1554). It also left the armed jihad to recover Portuguese-held
territory in the hands of irregular mujahidun (warriors), who established bases of operation
in northern towns such as Chefchaouen.

Portugal’s sway over Morocco’s Atlantic coast was not limited to direct conquests and
port cities. It also included commercial agreements and treaties, as well as the extraction of
taxes from the interior. As early as the 1450s, the cities of Salé, Anfa (modern Casablanca),
Safi, and Azemmour begin to negotiate commercial partnerships and treaties with Lisbon.
Safi formally seceded from Morocco to ally with Portugal in 1460. Treaties preserved in
the Portuguese archives show the state of these agreements for Azemmour as of 1486, Safi
as of 1488, and Massa (just south of modern Agadir) as of 1497.% In each case, the local
inhabitants of these cities agreed to provide annual tributes including gold, horses, or fish,
in addition to allowing free trade and safe passage to Portuguese vessels and merchants. In
return, the Maghribis were promised protection and commercial opportunities, including
free passage to Portugal for trade.

By the sixteenth century these relatively peaceful agreements gave way to conquests.
Anfa was destroyed in 1468-69 in retaliation for an embargo on Portuguese grain purchases.
Under Manuel I (r. 1495-1521), Portugal took direct control of Agadir in 1505, Safi in 1508,
and Azemmour in 1513. In 1514, Portugal began construction of a new fortress at Mazagan
(Mazagdo, modern El Jadida) that would remain in their hands until 1769, over 350 years
after the conquest of Ceuta and long after the Portuguese had withdrawn from all other
holdings in the Maghrib. Meanwhile, Spain had begun to acquire a series of Mediterranean

translates a portion of al-Tazi’s lament in his Europe through Arab Eyes, 1578-1727 (New York: Columbia
University Press, 2009), 146-47. On al-Tazi’s book on jihad, see Manuela Ceballos, “Sufi Lovers as Sufi Fighters:
Militant Piety in Muhammad Ibn Yaggabsh al-Tazi’s Book of Jihad,” Journal of Religion and Violence 2, no. 2

(2014): 333-51.

13. Malyn Newitt introduces and translates an agreement between Manuel I and the inhabitants of Massa
in Newitt, ed., The Portuguese in West Africa, 1415-1670: A Documentary History (Cambridge: Cambridge
University Press, 2010), 31-35. All three of these agreements may be found in Pierre de Cenival, ed., Juillet
1486-Avril 1516, vol. 1 of Les sources inédites de I'histoire du Maroc, ser. 1: Dynastie sa‘dienne: Archives et
bibliothéques de Portugal (Paris: Paul Geuthner, 1934), 1-35.
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ports stretching across northern Africa, in the (unfulfilled) hope of reaching Jerusalem.
These included Melilla (1497), Oran (1509), Algiers (1510), and Tripoli (1511). Ceuta and
Melilla remain Spanish possessions today."

Portugal’s withdrawal began in 1541, when the Sa‘dians won a decisive victory at Agadir.
The Sa‘dians arose in the early sixteenth century as one of four powers competing for
control in southern Morocco alongside the Portuguese, the Wattasids, and the Hintata, a
tribal confederation that controlled the area around Marrakesh. Their religious and political
authority rested on their claims to prophetic descent, the support of a powerful Sufi order
founded by Muhammad al-Jazili (d. 869/1465), and their successful campaigns against
the Portuguese. The Sa‘dians took Marrakesh from the Hintata in 1525, helped drive the
Portuguese out of southern Morocco in the 1540s, then defeated the Wattasids in Fez to rule
a unified Morocco from 1554, The Portuguese king Sebastido (r. 1557-78) made one final
attempt to establish Portuguese control in Morocco, but he was killed in the Battle of Three
Kings in 1578, along with two rivals for the Sa‘dian throne."”

This summary has extended beyond the late fifteenth- and early sixteenth-century time
frame of the fatwas preserved by al-Zayyati in order to show the broader arc of Iberian
conquests in the Maghrib as well as the shift from Marinid to Sa‘dian rule, a transition
that reflected lasting changes in the dominant bases of political legitimacy in the Maghrib.
The better-known events of the sixteenth century (their fame due in part to witnesses
such as Leo Africanus) also help bring into relief, yet again, the relative obscurity of those
of the fifteenth. Fifteenth-century Morocco represents both a geographic periphery and a
temporal incongruity, so to speak—a temporal “incongruity” because Portugal’s conquests
in Morocco preceded and extended well beyond the 1492 surrender of Granada to Castile,
an event normally taken to represent the endpoint to the Christian reconquest of Muslim
territory in the western Mediterranean. Portugal’s first overseas conquests in Morocco
also preceded Vasco da Gama’s successful voyage to India by way of the Cape of Good
Hope in 1498, an achievement that marks the beginning of the Age of Discovery and, in
many textbooks, the advent of the early modern world. Iberian conquests in the Maghrib
represent a precursor to this age of global empire and long-distance seafaring. Fortunately,
this period at the cusp of the late medieval and early modern worlds also provides us with
some of the earliest recorded indigenous responses to European empire.

Life and Times of al-Zayyati

We know little about ‘Abd al-‘Aziz al-Zayyati (d. 1055/1645), the compiler of Selected
Jewels. The earliest published sources for his biography appear to be Muhammad al-Saghir
al-Ifrani’s (d. ca. 1154/1741) Safwat man intashara min akhbar sulaha’ al-qarn al-hadi ‘ashar
and Muhammad al-Qadir1’s (d. 1187/1773) Nashr al-mathani li-ahl al-qarn al-hadi ‘ashar

14. Portugal was controlled by the Spanish crown from 1580 to 1640 in the wake of the Battle of Three Kings
(noted below). When Portugal regained its independence in 1640, Ceuta remained a Spanish possession.

15. On this battle, see Mercedes Garcfa-Arenal, Ahmad al-Mansur: The Beginnings of Modern Morocco
(Oxford: Oneworld, 2009), 6-21.

Al-Usiir al-Wusta 31 (2023)



134 ¢ JOCELYN HENDRICKSON

wa-I-thani.'® Both notices are short, but additional details may be gleaned from later sources
as well as from the biographical notices for al-Zayyati’s more prominent family members.

The place and date of al-Zayyati’s birth are not mentioned, but he was probably born
in Fez in the late 1580s or, more likely, the 1590s."” His maternal grandfather was Abu
al-Mahasin al-Fasi (d. 1013-14/1604), who founded a zawiya (Sufi lodge) named for his
family (al-Zawiya al-Fasiyya) in Fez in the late tenth/sixteenth century.' The al-Fasi family
produced generations of religious scholars and Sufis, and the zawiya became a major center
for the Shadhili-affiliated Jaziiliyya Sufi order in Fez.”” One of al-Zayyati’s earliest teachers
was his maternal uncle, ‘Abd Allah Muhammad al-‘Arabi al-Fasi (d. 1052/1642), best known
for composing a hagiography of his father, Abu al-Mahasin.*

16. Muhammad al-Saghir al-Ifrani, Safwat man intashara fi akhbar sulaha’ al-qarn al-hadi ‘ashar, ed. ‘Abd
al-Majid Khayyali (Casablanca: Markaz al-Turath al-Thaqafi al-Maghribi, 2004), 157 (entry no. 88); Muhammad
al-Qadiri, Nashr al-mathani li-ahl al-qarn al-hadi ‘ashar wa-I-thani, ed. Muhammad Hajji and Ahmad al-Tawfiq
(Rabat: Dar al-Maghrib li-1-Ta’lif wa-1-Tarjama wa-1-Nashr, 1977-82), 2:30. Al-Ifrani’s notice appears to be the
basis of a contemporaneous entry in Muhammad al-Hudaygi (d. 1189/1775), Tabaqat al-Hudaygi, ed. Ahmad Bi
Mazgii (Casablanca: Matba‘at al-Najah al-Jadida, 2006), 2:513-14 (entry no. 668). Al-QadirT’s notice is reproduced
in Muhammad Hajji, ed., Mawsii‘at a9am al-Maghrib (Beirut: Dar al-Gharb al-Islami, 1996), 4:1421. Biographical
notices for ‘Abd al-Aziz al-Zayyati in the following modern works largely repeat the details found in Safwat man
intashara and Nashr al-mathani: Muhammad Hajji, al-Haraka al-fikriyya bi-I-Maghrib fi ‘ahd al-Sa‘diyyin (Rabat:
Dar al-Maghrib li-1-Ta’lif wa-1-Tarjama wa-1-Nashr, 1977-78), 2:421; Khayr al-Din al-Zirikli, al-A9am: Qamiis
tarajim li-ashhar al-rijal wa-I-nisa’ min al-‘arab wa-I-musta ‘ribin wa-I-mustashriqin, 14th ed. (Beirut: Dar al-‘llm
li-1-Malayin, 1999), 4:16; ‘Umar Rida Kahhala, Mu$am al-mu’allifin (Beirut: Mu’assasat al-Risala, 1993), 2:159;
al-‘Abbas b. Ibrahim al-Simlali, al-I1am bi-man halla Marrakush wa-Aghmat min al-alam, ed. ‘Abd al-Wahhab b.
Mansiir, 2nd ed. (Rabat: al-Matba‘a al-Malakiyya, 2002), 8:442-43.

17. This suggested birth date is based on the recorded birth date of al-Zayyati’s maternal uncle Muhammad
al-‘Arabi al-Fasi, 988/1580. To have served as one of his nephew’s primary teachers, Muhammad must have been
at least five years older than ‘Abd al-°Aziz but was likely closer to ten years older. Al-Zayyati’s father, born in
964/1557, would have been thirty-three in 1590. Biographical sources for al-Zayyati’s uncle and father appear
below.

18. On the al-Fasi family, see Bettina Dennerlein, “Al-Fasi,” in Encyclopaedia of Islam, 3rd ed. (EP) and Chibli
Pellat, “Al-Fasi,” in Encyclopaedia of Islam, 2nd ed. (EI), and the bibliographies offered therein, Al-Zayyati does
not appear as a member of the al-Fasi family, as they are his maternal relatives. On al-ZayyatT's grandfather,
see E. Lévi-Provengal, “Abw’l-Mahasin Yiisuf b. Muhammad b. Yasuf al-Fasi,” in EF°. Ab{i al-Mahasin’s family
emigrated from Malaga to northern Morocco around 880/1473. They acquired the nisba “al-Fasi” when the
family moved from Fez to al-Qasr al-Kabir, where Ab{ al-Mahasin was born (“al-Fasi” in this case referred to
their city of origin, a distinguishing feature in their new town). The family retained the name even after Abl

al-Mahasin settled in Fez in 988/1580.
19. On the Jaziliyya Sufi order, see Cornell, Realm of the Saint.

20. Biographical notices for Muhammad al-‘Arabi al-Fasi (d. 1052/1642) appear in al-Ifrani, Safwat man
intashara, 142-43 (entry no. 72); al-Qadiri, Nashr al-mathani, 2:10; Muhammad Makhlif, Shajarat al-nur
al-zakiyya fi tabaqgat al-Malikiyya, ed. ‘Abd al-Majid Khayyali (Beirut: Dar al-Kutub al-‘Iimiyya, 2003), 1:437-38
(entry no. 1188). Muhammad al-‘Arabi al-FasT’s biography of his father (and al-Zayyati’s grandfather), for which
he is best known, has been published: Muhammad al-‘Arabi b. Yusuf al-Fasi al-Fihri, Mir’at al-mahasin min
akhbar al-Shaykh Abi al-Mahasin: Wa-nubdha ‘an nash’at al-tasawwuf wa-I-tariqa al-Shadhiliyya bi-I-Maghrib,
ed. Muhammad Hamza b. ‘Al al-Kattani (Casablanca: Markaz al-Turath al-Thaqafi al-Maghribi and Beirut: Dar

Tbn Hazm), 2008.
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Following his initial education in Fez, al-Zayyati traveled to Marrakesh and then to
Egypt to continue his studies. He became particularly well trained in the ten “readings”
or traditions of Qur’an recitation. Upon completing his education, al-Zayyati settled in
Tetouan, where he devoted himself to teaching and writing. He also served as the imam of
the city’s Jami‘ al-Qasaba.” Al-Zayyati composed several works, including a commentary on
a gasida (poem) on zakat (almsgiving) written by his uncle Muhammad al-‘Arabi, a work on
Qur’an recitation, and Selected Jewels.”” In Safwat man intashara, al-Ifrani seems concerned
to explain away some additional writings in al-Zayyati's hand pertaining to incantations
and the summoning and use of jinn. He explains that these texts were written at a time
when al-Zayyati was trying to regain some money that he had lost and of which he was in
great need. His efforts did not go as planned. Instead, he learned that he had been protected
from harm on multiple occasions, from the very jinn he was trying to summon, by a figure
whose description matched that of al-Shaykh al-Majdhub. By telling this story, al-Ifrani
provides al-Zayyati with a special connection to this saint, who was the spiritual master of
his grandfather Abu al-Mahasin.” The tale also allows al-Ifrani to emphasize al-Zayyati’s
great piety, asceticism, and persistent devotion to the straight path after this incident
and for the remainder of his life. Al-Zayyati died in Tetouan in 1055/1645 and was buried
outside of Bab al-Maqgabir, where a domed shrine marks his burial site. Al-Ifrani notes that
his shrine is well known and much visited.

Whereas the al-Fasi family’s zawiya is said to have maintained good relations with the
central government, the same cannot be said of al-Zayyati’s father, Abt al-Tayyib al-Hasan
al-Zayyati (d. 1023/1614).* Al-Hasan was born in 964/1557 in a village near Tetouan shortly
after the Ottoman incorporation of Tlemcen into the Regency of Algiers; his family belonged
to the Banu ‘Abd al-Wad, the Zanata tribe that had ruled Tlemcen as the Zayyanid dynasty
(1235-1557) until its dissolution by the Ottomans. Once in Morocco, the family joined the
Banii Zanata tribe from the Ghumara region in the north. Al-Hasan’s family settled in Fez,
where he obtained a thorough education in the religious sciences and authored a number

21. Abl al-‘Abbas Ahmad al-Rahuni, Umdat al-rawin fi tarikh Tittawin, ed. Ja‘far b. al-Hajj al-Sulami
(Tetouan: Manshiirat Jam‘iyyat Titwan Asmir, 1998-2006), 4:77; Muhammad Dawiid, Mukhtasar Tarikh Titwan
(Tetouan: Ma‘had Mawlay al-Hasan, 1953), 279-80.

22. Curiously, Selected Jewels is not mentioned in the earliest biographies for al-Zayyati. The earliest
mention of this work that I have found appears in Muhammad Dawld’s Mukhtasar Tarikh Titwan (279-80),
where Dawiid notes the presence of a four-hundred-page copy in his own library, al-Khizana al-Dawtdiyya in
Tetouan. Kahhala records a compilation of nawazil among al-Zayyati’'s works without naming it, while al-Zirikli
gives the title (al-Jawahir al-mukhtara) and cites Dawid. In a passage that he attributes to al-Qadiri, al-Simlali
also mentions a compilation of nawazil, but this must have been added by al-Simlali; the mention does not
appear in my edition of al-Qadiri’s Nashr al-mathani. The Fondation du Roi Abdul Aziz Al Saoud in Casablanca
holds four copies of al-Zayyatl's commentary on his uncle’s gasida: two lithograph copies published in Fez in
1901 (197 Litho and 234 Litho) and two manuscript copies (MS 563.1 and MS 549.3).

23. On al-Majdhib, see Chibli Pellat, “Al-Madjdhiib,” in EF?, and Fernando Rodriguez Mediano, “Al-Majdhiib,
‘Abd al-Rahman,” in EP.

24. Biographical notices for Abii al-Tayyib al-Hasan b. Yiisuf b. Mahdi al-Zayyati (d. 1023/1614) appear
in al-Fasi, Mir’at al-mahasin, 337-42; al-Ifrani, Safwat man intashara, 156-57 (entry no. 87); al-Qadiri, Nashr
al-mathani, 1:198-99; and Hajji, Mawsii‘at alam al-Maghrib, 3:1218-19 (reproduction of al-Qadiri’s notice).
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of commentaries on legal and other works. Al-Hasan was a close follower of Abu al-Mahasin
and married one of his daughters, then married a second daughter following the death of
the first. The daughters are unnamed in the sources, so it is unclear which one was ‘Abd
al-‘Aziz’s mother.

Al-Hasan’s fortunes changed for the worse after the death of the Sa‘dian sultan Ahmad
al-Mansir in 1012/1603. While three of the sultan’s sons fought for control of the Sa‘dian
state, one of them, Muhammad al-Shaykh II al-Ma‘miun, traveled to Spain to negotiate an
alliance. Al-Ma‘mun signed an agreement with King Phillip III ceding Larache to Spain
in 1019/1610 in exchange for military assistance. Al-Ma‘miin returned to Morocco and
summoned the scholars of Fez to Badis, where, backed by Spanish ships, he intimidated
them into recognizing his authority. He also demanded that they produce a fatwa declaring
it permissible for him to have surrendered Larache in order to ransom his sons, who had
been left behind in Spain. The chronicler Ahmad al-Nasiri remarks in his Kitab al-Istiqsa
that those jurists who complied and composed an opinion justifying the exchange of a city
for the ruler’s sons did so only after Larache had been surrendered and only out of fear for
their lives.” Other jurists fled so as not to be implicated in the sultan’s request for a fatwa.
Al-Hasan al-Zayyati was in this group; al-Ifrani and al-Qadiri leave the circumstances vague,
stating only that that he fled to preserve his life and religion when the Maghrib came to
be in turmoil and the situation in Fez became grave. According to al-Ifrani, in 1022/1613
al-Hasan left for Jabal Kurt (northwest of Fez), where he lived alone until he fell ill and died
the following year, in 1023/1614. Al-Qadiri notes that he is buried in a known location at the
zawiya of al-Habtl in Jabal Kurt.*® Al-Nasiri states more directly that al-Hasan was among
those jurists who fled Fez because of the 1610 fatwa.

Al-Hasan was in good company. Among the scholars who had left Fez for the same reason
was Ahmad al-Maqqari (d. 1041/1632), the famous compiler of Nafh al-tib, as well as another
of al-Zayyati’s uncles, al-Hafiz Abl al-‘Abbas Ahmad b. Ysuf al-Fasi (d. 1021/1612).” These
jurists had reason to fear for their lives: one scholar who harshly condemned al-Ma’mun
for ceding Larache to the Christians, al-Hajj al-Aghsawi al-Baqqal, was beaten to death on

25. On these events, see al-Qadiri, Nashr al-mathani, 1:156-57; Ahmad al-Nasiri al-Salawi (d. 1897), Kitab
al-Istigsa li-akhbar duwal al-Maghrib al-Aqsa, ed. Muhammad Hajji, Ibrahim Bu Talib, and Ahmad al-Tawfiq
(Casablanca: Manshirat Wizarat al-Thaqafa wa-1-Ittisal, 2001), 5:238; Cook, Hundred Years War, 273-79; and
Jamil M. Abun-Nasr, A History of the Maghrib in the Islamic Period (Cambridge: Cambridge University Press,
1987), 219-20.

26. Al-Qadiri, Nashr al-mathani, 1:199. This may be a zawiya associated with the reformist Jazuli Sufi scholar
‘Abd Allah al-Habti (d. 963/1555).

27. Ahmad al-Maqqari was born in Tlemcen and settled for a time in Fez, but he wrote most of his works in
Cairo after leaving Fez. He is the author of, among other works, Nafh al-tib, which consists of a history of Islamic
Iberia and a biography of Lisan al-Din Ibn al-Khatib (known as Ibn al-Khatib; in this article, I spell out “Tbn”
when it begins the part of the name by which an individual is best known). On al-Maqqari, see Sabahat Adil,
“Memorializing al-Maqgari: The Life, Work, and Worlds of a Muslim Scholar” (PhD diss., University of Chicago,
2015). Al-Maqgqari appears to have left Fez long enough to avoid al-Ma’miin’s request, then returned before
leaving permanently for the East. Al-QadirT reports that Abd al-‘Abbas (referring to al-Zayyati’s uncle, a son
of Abii al-Mahasin) left Fez in 1020/1611, before the delegation from the sultan could reach him. See al-Qadiri,
Nashr al-mathani, 1:156-57.
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al-Ma’min’s orders in 1019/1610.2 Al-Ma’miin himself was killed in 1022/1613, the same
year in which al-Hasan fled Fez; al-Ma’miin’s son ‘Abd Allah then assumed control of Fez but
continued to be shunned by many of the city’s leaders.

This crisis faced by al-Zayyati’s father and uncle is indicative of the sultan’s reliance
on the scholars as a source of legitimacy. It demonstrates the scholars’ vulnerability to
coercion but also their limited ability to resist through public critique or by refusal to lend
their authority to rulers, processes, and opinions they found reprehensible. As we consider
al-Zayyati’s compilation, it is worth keeping in mind the high stakes of being a prominent
jurist in times of political intrigue and civil war.

Selected Jewels and the Chapter on Jihad

What we know of ‘Abd al-‘Aziz al-Zayyat1's historical context sheds considerable light
on the curatorial decisions he made in compiling his chapter on jihad. A typical chapter
on jihad in a legal manual contains rules governing the conduct of war in non-Muslim
territory (dar al-harb), travel to dar al-harb for trade or transit, and a variety of issues
related to Christian and Jewish communities living as dhimmis subordinate to Muslim rule
within Muslim territory. Al-Zayyati’s chapter contains some of this same material, but also
a remarkable concentration of fatwas concerned with the Christian occupation of Muslim
territory, including the permissibility of armed resistance without a sultan’s order, the
status of Muslims living under Christian authority, and various types of Muslim cooperation
with Christian occupiers. Many of these fatwas reveal, directly or indirectly, complicated
relationships between the state, society, and the scholarly class.

The fatwa crisis that followed the 1610 handover of Larache was likely the impetus
for al-Zayyati to collect and preserve the cluster of legal opinions edited here relating to
Portuguese and Spanish occupation of parts of Morocco in the late fifteenth and sixteenth
centuries. It appears that al-Zayyati is our only extant source for many of these opinions,”
so he clearly took a special interest in this material. Not only do these earlier fatwas pertain
to the Christian occupation of Muslim ports in Morocco; many of them were issued by the
most prominent jurists of the Wattasid state. Moreover, they seem to have run counter
to the interests of the Wattasid sultan at the time, Muhammad al-Shaykh (r. 1472-1504),
who had also ceded territory to Christian conquerors in order to pursue control of Fez. It
is quite possible that al-Zayyati viewed these opinions as worth preserving not only for
their practical relevance but also out of a personal resonance with the circumstances of the
jurists.

More will be said of these particular fatwas below, but here it is worth taking a step back

28. This jurist’s full name is Abidi ‘Abd Allah Muhammad b. Abi al-Hasan, known as al-Hajj al-Aghsawil
al-Baqqal. This report appears in Hajji, al-Haraka al-fikriyya, 2:471. Hajji gives the date of al-AghsawT’s death as
1019/1613, but the AH and CE dates are inconsistent; he likely means 1019/1610, the year in which al-Ma‘mun
ceded Larache to Spain. Lahsan al-Yubi repeats the error in al-Fatawa al-fighiyya fi ahamm al-qadaya min ‘ahd
al-Sa‘diyyin ila ma qabla al-himaya ([Rabat]: Wizarat al-Awqaf wa-1-Shu’tin al-Islamiyya, 1998), 133.

29. Some of these opinions appear in later collections, most notably those of ‘Abd al-Salam al-Tasili (d.
1258/1842) and Muhammad al-Mahdi al-Wazzani (d. 1342/1923), but these later jurists identify al-Zayyati’s
compilation as their source.
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to place al-Zayyati's compilation in the broader context of fatwas and fatwa compilations in
the Maghrib. As most readers will be aware, fatwas are a question-and-answer legal genre in
which professional jurists (muftis) issue nonbinding opinions in response to legal questions
posed to them by individuals, judges, or representatives of the state.’® This genre is quite
diverse: a lay person might pose a simple question about ritual observance to a local scholar
and receive an immediate, oral, yes-or-no answer (e.g., “Is my fast invalidated by menstrual
spotting?”); a judge might consult a mufti on a point of law and receive a formal, written
advisory opinion that will inform the court judgment (e.g., “What law applies when one
farmer cuts off another farmer’s access to an irrigation channel?”); or a ruler might seek
religious sanction for a course of action by framing the issue as a question and asking one
or more prominent scholars to respond with an authoritative statement, often in support
of a specific policy (e.g., “What is more important for the people of al-Andalus, performing
the pilgrimage or waging jihad?”).*! Professional guidelines were developed for the practice
of fatwa-giving (ifta’), covering such topics as the qualifications required to serve as a mufti
and the proper way to respond to different types of questioners. For example, lay persons
should receive straightforward answers, whereas fellow jurists should be provided with a
fuller accounting of the legal reasoning and evidence shaping the response.*

When al-Zayyatl made the decision to compile Selected Jewels, he was following a
well-worn path, especially within the Maliki school of law. Maliki scholars began to compile
fatwas as early as the tenth century, at first bringing together the fatwas of a single jurist
(such as Ibn Rushd al-Jadd) or of a single city or region (such as the scholars of Granada).”

30. The best overview of fatwas as a legal genre remains Muhammad Khalid Masud, Brinkley Messick, and
David S. Powers, “Mulftis, Fatwas, and Islamic Legal Interpretation,” in Islamic Legal Interpretation: Muftis and
Their Fatwas, ed. Masud, Messick, and Powers, 3-32 (Cambridge, MA: Harvard University Press, 1996).

31. On muftis serving as advisors to courts, see Manuela Marin, “Stira et al-Siira dans al-Andalus,” Studia
Islamica 62 (1985): 25-51. On the specific fatwa used in the third example concerning pilgrimage, see Jocelyn
Hendrickson, “Prohibiting the Pilgrimage: Politics and Fiction in Maliki Fatwas,” Islamic Law and Society 23,
no. 3 (2016): 161-238, esp. 175-82 and 218-22. Jakob Skovgaard-Peterson offers useful typologies of fatwas and
muftis that extend to the contemporary period; see Skovgaard-Peterson, “A Typology of Fatwas,” Die Welt des
Islams 55 (2015): 278-85; and idem, “Historical Retrospective on Muftiship: Muftis, State Muftis and Official
Mutftis,” in Islamic Leadership in the European Lands of the Former Ottoman and Russian Empires: Legacy,
Challenges and Change, ed. Egdunas Racius and Antonina Zhelyazkova, 12-37 (Leiden: Brill, 2018).

32. On the conventions of fatwa-giving, see Sherman Jackson, “The Second Education of the MuftI: Notes
on Shihab al-Din al-Qarafi’s Tips to the Jurisconsult,” Muslim World 82, no. 3-4 (1992): 201-217; and Alexandre
Caeiro, “The Shifting Moral Universes of the Islamic Tradition of Ift3”: A Diachronic Study of Four Adab al-Fatwa
Manuals,” Muslim World 96, no. 4 (2006): 661-85.

33. On types of fatwa compilations, see Muhammad al-Habib al-Hila, “Classification of Andalusian and
Maghribi Books of Nawazil from the Middle of the Fifth to the End of the Ninth Century AH,” in The Significance
of Islamic Manuscripts: Proceedings of the Inaugural Conference of Al-Furqan Islamic Heritage Foundation
(30th November-1st December 1991), ed. John Cooper, 71-78 (London: Al-Furgan Islamic Heritage Foundation,
1992). More recently, Maribel Fierro has traced the development of Maliki fatwa collections up to the fifteenth
century: Fierro, “Compiling Fatawa in the Islamic West (Third/Ninth-Ninth/Fifteenth Centuries),” Jerusalem
Studies in Arabic and Islam 50 (2021): 43-100. Ibn Rushd al-Jadd (d. 520/1126), the grandfather (“al-Jadd”) of the
Ibn al-Rushd known as Averroes, was a prominent jurist in Cérdoba under the Almoravids. His fatwas, compiled
by one of his students, have been published: Ibn Rushd al-Jadd, Fatawa Ibn Rushd, ed. al-Mukhtar b. al-Tahir
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The primary impetus for these compilations was to leave an instructive record for later
scholars and legal students. In the ninth/fifteenth century, a third type of collection arose:
large, comprehensive collections that aimed to assemble the opinions of Maliki jurists from
across the Maghrib over several centuries. The earliest extant example of this type is Abu
al-Qasim al-Burzuli’s (d. 841/1438) jJami‘ masa’il al-ahkam li-ma nazala min al-qadaya bi-I-
muftiyyin wa-I-hukkam, which comprises seven volumes in its modern printed edition.*
The best known example of this type of compilation is Ahmad al-Wansharisi’s al-Mi ‘yar
al-mu‘rib wa-1-jami‘ al-mughrib ‘an fatawi ahl Ifrigiya wa-I-Andalus wa-1-Maghrib, which
contains more than five thousand fatwas issued by hundreds of jurists in al-Andalus and
North Africa between about 1000 and 1500 CE.** Al-Wansharisi’s compilation became an
incredibly influential, authoritative text within the Maliki legal tradition and retained this
status for hundreds of years, and it has been the subject of numerous studies.* Yet fatwa
compilations of all three types have continued to be produced through the modern day.
Many remain unpublished, and most have received very little scholarly attention.”” In his
survey of Maliki fatwa compilations, both extant and not, Mubarak Jaza’ al-Harbi lists nearly
eighty Maghribi collections; about three dozen of them date from the fifteenth century
and later.”® Mohamed Mezzine, who lists more than twenty collections dating from the

al-Talili (Beirut: Dar al-Gharb al-Islami, 1987). The second example here is an anonymously compiled collection
of fatwas issued by jurists working in fourteenth- and fifteenth-century Granada: al-Hadiqa al-mustaqilla
al-nadra fi al-fatawa al-sadira ‘an ‘ulama’ al-hadra, ed. Jalal ‘Ali al-Qadhdhafi al-Juhani (Beirut: Dar Ibn Hazm,
2003).

34. Abu al-Qasim al-Burzuli, Jami“masa’il al-ahkam li-ma nazala min al-qadaya bi-I-muftiyyin wa-I-hukkam,
ed. Muhammad al-Habib al-Hila (Beirut: Dar al-Gharb al-Islami, 2002).

35. Ahmad al-Wansharisi, al-Mi‘yar al-mu‘rib wa-l-jami‘ al-mughrib ‘an fatawi ahl Ifriqiya wa-1-Andalus
wa-1-Maghrib, ed. Muhammad Hajji et al. (Rabat: Wizarat al-Awqaf wa-1-Shw’lin al-Islamiyya, 1981-83). These
are David Powers’s estimates for the total number of fatwas and the date range for al-Wansharisi’s collection.
See the introduction to David S. Powers, Law, Society, and Culture in the Maghrib, 1300-1500 (Cambridge:
Cambridge University Press, 2002).

36. On al-Wansharisi and his compilation, see Powers, Law, Society and Culture; Francisco Vidal Castro,
“Ahmad al-WanSarisi (m. 914/1508): Principales aspectos de su vida,” Al-Qantara 12, no. 2 (1991): 315-52; idem,
“El Mi‘yar de al-WanSarisi (m. 914/1508) I: Fuentes, manuscritos, ediciones, traducciones,” Miscelanea de
estudios 4rabes y hebréicos 42-43, no. 1 (1993-94): 317-61; and idem, “El Mi‘yar de al-WanSarisi (m. 914/1508) II:
Contenido,” Miscelanea de estudios 4rabes y hebréicos 44, no. 1 (1995): 213-46.

37. An example of a modern comprehensive collection is Muhammad al-Mahdi al-Wazzani, al-Nawazil
al-jadida al-kubra fi-ma li-ahl Fas wa-ghayrihim min al-badw wa-I-qura, al-musamma bi-I-Mi‘yar al-jadid
al-jami al-murib ‘an fatawi al-muta’akhkhirin min ‘ulama’ al-Maghrib, ed. ‘Umar b. ‘Abbad ([Rabat]: Wizarat
al-Awqaf wa-1-Shuw’ln al-Islamiyya, 1996-2000).

38. Mubarak Jaza’ al-Harbi, “Namadhij min juhiid fuqaha> al-Malikiyya al-Maghariba fi tadwin al-nawazil
al-fighiyya,” Majallat al-sharia wa-I-dirasat al-islamiyya 21, no. 64 (2006): 281-364. See also the earlier list
compiled by ‘Umar al-Jidi in his Muhadarat fi tarikh al-madhhab al-Maliki fi al-Gharb al-Islami ([Rabat]:
Manshiirat ‘Ukaz, 1987). These two scholars list compilations known to have existed, whether or not a known
copy remains extant. Idris al-Kharshafi has also published a list of Maliki fatwa compilations in which he
includes only those that are listed in the manuscript catalogs of the most prominent Moroccan libraries: Idris
al-Kharshafi, “Dalil al-makhtiitat al-maghribiyya fi “ilm al-nawazil,” in al-Nawazil al-fighiyya wa-atharuha fi
al-fatwa wa-I-ijtihad, 79-148 (Casablanca: Jami‘at al-Hasan al-Thani, Manshiirat Kulliyyat al-Adab wa-1-Ulim
al-Insaniyya, 2001).
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late fifteenth through seventeenth centuries, argues that compilatory activity increased
during times of political crisis.* This increased activity may be explained by three factors:
the advent of unprecedented circumstances that raise unanswered questions, the need
to reaffirm existing values and doctrines in the face of new challenges, and the desire of
political authorities to bolster their own legitimacy by extracting supportive opinions from
the religious scholars.*

Al-ZayyatT's Selected Jewels fits Mezzine’s model of a compilation that clearly reflects the
political crises of the early seventeenth century.* In addition to the Larache controversy
of 1019/1610 described above, a second crisis arose around 1630 when jurists were asked to
provide potentially high-stakes fatwas backing rival political factions. The background to
this incident was the expulsion of approximately three hundred thousand Moriscos from the
Iberian Peninsula between 1609 and 1614.*” Many of these Moriscos went, at least initially,
to the Maghrib. They were in many cases descended from Muslims who had been forcibly
converted to Christianity in the previous century, and they were perceived as cultural and
religious others by Maghribi Muslims. Although the Iberian refugees identified as Muslims,
they spoke a variety of Romance languages and had adopted a range of Christian practices.
Two distinct groups of Moriscos formed an autonomous republic together in Rabat and Salé,
where they engaged in piracy against European ships but were also suspected of conspiring
with the Christian enemies of Morocco.

At a short remove from the fatwas pertaining to the Portuguese conquests of the fifteenth
century, al-Zayyati’s chapter on jihad also contains a cluster of legal opinions relating to
the Moriscos of Salé-Rabat. These include two lengthy fatwas issued by al-Zayyati’s uncle
‘Abd Allah Muhammad al-‘Arabi al-Fasi in response to questions posed to “the scholars of
Fez” around 1040/1630. At least one of these questions was posed by Sidi al-‘Ayyashi (d.
1051/1641), a former governor of Azemmour who declared independence from the Sa‘dian
sultan Mawlay Zidan (r. 1603-27) in 1036/1627. Al-‘Ayyashi led armed campaigns against the
Spanish, including in al-Ma‘mira (now Mehdia) just north of Salé-Rabat. Al-Fasi provided
the sanction that al-‘Ayyashi was hoping for, authorizing him to attack the Moriscos of Salé-
Rabat on the grounds that they had “turned away from God and his prophet, sympathized
with the infidel and given them counsel.”* Al-Zayyati also includes a counter-fatwa by

39. Mohamed Mezzine, “al-Adab al-fighi wa-l-azma (q 17),” in al-Istlighrafiya wa-l-azma: Dirasat fi al-kitaba
al-tarikhiyya wa-I-thaqafa, ed. ‘Abd al-Ahad al-Sabti, 61-74 (Rabat: Jami‘at Muhammad al-Khamis, Manshirat
Kulliyyat al-Adab wa-1-‘Uliim al-Insaniyya, 1994).

40. 1 am drawing on Mezzine (“al-Adab al-fighi,” 64) here, but modifying his argument.

41. Mezzine places al-Zayyati in the center of a group of nine jurists who are credited with compiling or
issuing a large number of fatwas. Of this group, only the compilation of al-ZayyatT’s cousin ‘Abd al-Qadir has
been published: ‘Abd al-Qadir b. ‘Ali al-Fasi (d. 1091/1680), al-Ajwiba al-kubra, ed. Jabir b, ‘Ali al-Hawsani (Rabat:
Dar Abi Raqraq li-1-Tiba‘a wa-1-Nashr, 2016).

42. On this period, see, for example, Mercedes Garcfa-Arenal, “The Moriscos in Morocco: From Granadan
Emigration to the Hornacheros of Salé,” in The Expulsion of the Moriscos from Spain: A Mediterranean Diaspora,
ed. Mercedes Garcia-Arenal and Gerard Wiegers, 286-328 (Leiden: Brill, 2014).

43. Al-Fasi, as quoted in Eric Staples, “Intersections: Power, Religion, and Technology in Seventeenth-
Century Salé-Rabat” (PhD diss., University of California, Santa Barbara, 2008), 164.
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Abi Mahdi ‘Isa al-Suktani (d. 1062/1651), judge of Marrakesh, who defended the Moriscos
against al-‘Ayyashi. Although these fatwas appear to be better known than the Portuguese
fatwas edited below, they remain unedited and untranslated.

Al-Zayyati’'s compilation is undated but must have been completed in the final years of his
life, most likely between 1642 and 1645. When mentioning his uncle ‘Abd Allah Muhammad
al-‘Arabi al-Fasi, who died in 1642, he consistently uses the pious phrase for someone who
has passed away; al-Zayyati's own death followed just three years later. Al-Zayyati also
reports finding materials of his uncle’s, suggesting that he was reviewing his uncle’s papers
after the latter’s passing and that he was motivated by a desire to preserve his legacy.
Muhammad al-‘Arabi al-Fas1’s opinions are particularly well represented in Selected Jewels.

In his introduction, al-Zayyati says very little about his motivation.* He notes only that
he gathered fatwas issued by later jurists from Fez and from other places, and that he added
some of the legal opinions that al-Wansharisi had collected in the Miyar, as well as opinions
from some other sources. He reports that he arranged his own compilation following the
order of subjects in the Mukhtasar of Khalil Ton Ishaq (d. 776/1374), though he did not
include all of the subjects that appear in that work. He then gives the work’s title, al-Jawahir
al-mukhtara fi-ma waqaftu ‘alayhi min al-nawazil bi-Jibal Ghumara.

The title suggests that al-Zayyati's compilation is limited to the opinions of jurists from
a particular region in northwestern Morocco, where a group of Ghumara tribes belonging
to the Masmuda confederacy inhabited the western portion of the Rif mountain range.
However, although Selected Jewels does have a special focus on northern Morocco, the
compilation contains a broader range of material than the title suggests. For example, it
includes quite a few of the opinions of the Granadan chief judge Ibn Siraj (d. 848/1444-45),
as well as of other Granadan scholars whose opinions al-Zayyati found in the nawazil of the
Almerian judge Ibn Tarkat (d. after 854/1450). The primary focus of Selected Jewels is on the
fifteenth through seventeenth centuries, but it also contains ample material from before
this period. Moreover, the authoritative opinions of earlier Maliki scholars are frequently
cited in the fatwas that al-Zayyati includes, and he occasionally adds relevant excerpts to
further elaborate on an issue at hand.

Al-Zayyati’'s compilation is divided into two volumes of comparable size. The first begins
with purification for ritual observance (tahara) and contains fourteen subject categories;
the second begins with jihad and contains six subject categories. Though the various
manuscript copies vary in page count, depending on their size and layout, the chapter on
Jjihad represents about 10.5 percent of the total material in Selected Jewels.* The material

44, ‘Abd al-‘Aziz b. al-Hasan al-Zayyati, al-Jawahir al-mukhtara fi-ma waqaftu ‘alayhi min al-nawazil bi-Jibal
Ghumara, Hasaniyya Library, MS 5862, 2. ‘Abd al-Khaliq Ahmadiin reproduces al-Zayyati’s introduction in
Ahmadiin, “al-Bida‘ bi-badiyat al-shamal min khilal Alfiyyat al-Habti wa-nawazil al-Zayyati,” Dafatir al-bahth 1,
no. 1 (1422/2001): 251-52.

45. General Library and Archives of Tetouan MS 178 combines both volumes, for a total of 412 pages; the
Jjihad chapter takes up pages 239-281, or about forty-two pages. Hasaniyya MS 5862, also two volumes in one,
contains 401 pages, with the jihad chapter occupying pages 225 to 267, or forty-two pages. Moroccan National
Library (Bibliothéque nationale du Royaume du Maroc, BNRM) MS 1698D consists of two separate volumes.
Volume 1 contains 398 pages and volume 2 contains 318 pages, for a total of 712 pages; the chapter on jihad is on
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in this chapter thus makes up an outsized share of the total compilation, given that jihad is
just one of al-ZayyatT's twenty chapters.

At least five full copies of Selected Jewels are found in Moroccan manuscript libraries,
which further hold additional copies of the individual volumes.*® Two additional full
copies are known to exist outside of Morocco, one each in Algeria and Dubai.”” Of those
that bear copy dates, the earliest was copied in 1100/1689 (Hasaniyya MS 5862) and the
latest was copied in 1313/1895 (Amir ‘Abd al-Qadir University). In addition to circulating
independently, al-Zayyati’s compilation was incorporated into ‘Ali b. ‘Abd al-Salam
al-Tastli’s (d. 1258/1842) vast, unpublished fatwa compilation al-Jawahir al-nafisa fi-ma
yatakarraru min al-hawadith al-ghariba (Precious jewels concerning unusual, recurring
cases).”® Muhammad al-Mahdi al-Wazzani (d. 1342/1923) also reproduced many of the
fifteenth- and sixteenth-century fatwas from Selected Jewels in his two collections, al-Mi‘yar
al-jadid (The new Mi‘yar) and al-Nawazil al-sughra (The minor collection of legal cases),
both of which have been published.*

Unsurprisingly for an unpublished compilation, relatively little scholarship has focused
on al-Zayyatl's Selected Jewels. Mohamed Mezzine was perhaps the first to draw attention

pages 1-74 of the second volume. Note that these three manuscripts all bear page numbers instead of the more
common folio numbers (of which there would be half as many, because each folio comprises the front and back
of a physical page).

46, The BNRM holds three full copies (MSS 1698D, 3832D, and 66])); the Hasaniyya (Royal) Library holds
one full copy (MS 5862), three copies of volume 1 (MSS 2500, 2837, and 2476), and one copy of volume 2 (MS
8509); the General Library and Archives of Tetouan holds one full copy (MS 178) and three partial copies (MSS
12/913, 897, and 1041); and the Dawudiyya Library in Tetouan and the ‘Allal al-Fasi Institute in Rabat (MS 621)
each hold a copy according to their catalogs, but I have not consulted these copies and cannot confirm the
specific volumes. Finally, the Fondation du Roi Abdul Aziz Al Saoud in Casablanca holds one copy of volume 2,
available online through its digital manuscript library. Mohamed Cherif provides additional details on many of
these copies in Cherif [Muhammad al-Sharif], “Mulahizat hawl kitab ‘al-Jawahir al-mukhtara’ li-‘Abd al-‘Aziz
al-Zayyati wa-nusakhihi al-makhtita,” in Abhath fi al-kitab al-‘arabi al-makhtiit, 157-95 (Rabat: Mansharat
Wizarat al-Thaqafa, [2018]).

47. One full copy is held by Amir ‘Abd al-Qadir University of Islamic Sciences in Constantine, Algeria (MS
3/7/217). This is one of three copies used by Ghaniyya ‘Atwi in her MA thesis (cited below), defended at the
University of Constantine 2 in 2013. According to a database maintained by the Juma Almajid Center for Culture
and Heritage, another copy is held by the Mudiriyyat Awgqaf (directorate of religious endowments) in Dubai.
Ahmadin also describes a complete, two-volume, privately held copy that he used in researching his article
on reprehensible innovations (bida). As the copy Ahmadiin describes was copied in the same month and year
(Rabi® I, 1237/November 1821) and by the same person (Muhammad b. ‘Abd al-Rahman al-Sbihi) as the Dubai
copy, it is likely that these are one and the same. Ahmadiin, “al-Bida‘,” 251.

48. Al-Tasiil’s multivolume collection is unpublished, and I am unaware of any studies that offer an inventory
or overview of its contents. In his introduction, al-Tastili mentions al-Zayyati as one of his primary sources,
and the title seems to have been inspired by al-Zayyati’s title. As noted below, I have consulted two copies of
al-Tasili’s chapter on jihad: Hasaniyya Library MS 12574, and Tunisian National Library MS 5354.

49. These are the commonly used short forms of al-WazzanT’s two titles. For the full title of al-Mi ‘yar al-jadid,
see note 37 above; the shorter text is Muhammad al-Mahdi al-Wazzani, al-Nawazil al-sughra, al-musamma
al-Minah al-samiya fi al-nawazil al-fighiyya, ed. Wizarat al-Awqaf wa-1-Shu’Qin al-Islamiyya ([Rabat]: Wizarat
al-Awqaf wa-1-Shw’lin al-Islamiyya, 1992-93). The Beirut publisher Dar al-Kutub al-‘Timiyya published editions
of both texts in 2014, but my references are to the earlier, Moroccan editions.
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to the importance of this source, in an award-winning 1979 dissertation on Fez and its
environs in the sixteenth and seventeenth centuries.* Later, in the 1980s and 1990s, Mezzine
published a series of articles drawing on particular portions of al-Zayyati’s compilation,
including a study on funeral practices and beliefs regarding death in fifteenth-century
Morocco, as well as two articles related to jihad.’' In the first of these two articles, Mezzine
offers a useful overview of al-Zayyati’'s chapter on jihad, noting that most of the cases date
to the sixteenth century and concern such topics as the conduct of raids, the sincerity
of converts to Islam who return to enemy territory, the sale of cows and weapons to the
Christians, the purchase of wine and Arabic books from them, and the treatment of Jewish
traders suspected of espionage.”” Mezzine argues that although warfare, in the form of raids
and ambushes, was a constant reality in northern Morocco during this period, Christian
and Muslim communities also adapted to one another over time and were concerned to
maintain mutually beneficial exchanges.” In his second article, Mezzine draws on Selected
Jewels and other sources to argue that the mountainous Ghumara region, long seen as
a refuge for rebels fleeing defeat or fomenting revolt, witnessed a shift in the sixteenth
and seventeenth centuries from a center of rebellion against the central state to one of
Jjihad against the foreign enemies of the Wattasid, Sa‘dian, and ‘Alawi dynasties.”* He also
argues that this jihad developed from independent efforts led by local marabouts to a more
regularized movement justified and promoted by the elite juristic class, which attempted

50. Mezzine defended his dissertation at the Mohammed V University in Rabat in 1979. Awarded the
Maghrib Prize by the Ministry of Cultural Affairs, the dissertation was published in two volumes in 1986:
Mohamed Mezzine, Fas wa-badiyyatuha: Musahima fi tarikh al-Maghrib al-Sa‘di, 1549 m-1637 m (Rabat: Jami‘at
Muhammad al-Khamis, Manshurat Kulliyyat al-Adab wa-1-‘Ulim al-Insaniyya, 1986). In this work, Mezzine uses
Selected Jewels primarily for questions of economic history, especially currency. Ten years after Mezzine, Omar
Benmira also defended a dissertation at the same university, likewise drawing on al-Zayyati but only as one of
many sources. Benmira’s study focuses on land and water use in central Morocco in the fourteenth and fifteenth
centuries. His study was published posthumously: Omar Benmira, al-Nawazil wa-I-mujtami‘: Musahima fi dirasat
tarikh al-badiyya bi-1-Maghrib al-wasit (Rabat: Jami‘at Muhammad al-Khamis, Manshirat Kulliyyat al-Adab
wa-1-‘Uliim al-Insaniyya, 2012).

51. The article on funerals and death is Mezzine, “al-Mawt fi Maghrib al-qarn al-‘ashir min khilal kitab
‘al-Jawahir’ li-1-Zayyati,” in al-Tarikh wa-adab al-nawazil: Dirasat tarikhiyya muhdah li-I-fagid Muhammad
Zunaybar, ed. Muhammad al-Manstir and Muhammad al-Maghrawi, 107-17 (Rabat: Jami‘at Muhammad
al-Khamis, Manshiirat Kulliyyat al-Adab wa-1-‘Ulim al-Insaniyya, 1995). Ahmadiin’s article on reprehensible
innovations, mentioned above, focuses primarily on ‘Abd Allah al-Habti’s (d. 963/1556) poem al-Alfiyya
al-saniyya, but it includes some material from Selected Jewels, especially from al-Zayyati’s chapter on funerals;
see Ahmadiin, “al-Bida‘,” 251-55. One additional study based on Selected Jewels is Mohamed Monkachi’s short
article analyzing seven fatwas from Selected Jewels that pertain to rural women: Mohamed Monkachi, “Lecture
des moeurs de la femme rurale marocaine a travers les nawazil de Ziyati: La region de Ghomara au XVII° siecle,”
in Femmes rurales, ed. Aicha Belarbi et al., 119-26 (Casablanca: Fennec, 1996).

52. Mohamed Mezzine, “Les relations entre les places occupées et les localités de la region de Fés aux XVIeme
siécles, a partir de documents locaux inédits: Les Nawazil,” in Relaciones de la Peninsula Ibérica con el Magreb,
siglos XIII-XVI: Actas del coloquio celebrado en Madrid, 17-18 de diciembre de 1987, ed. Mercedes Garcia-Arenal
and Maria Viguera, 539-60 (Madrid: Consejo Superior de Investigaciones Cientificas, 1988).

53. Mezzine, “Les relations,” 545-46, 549.

54. Mohamed Mezzine, “Jihad au pays Jbala (XVI*™ siécles): Effervescence et regulation,” in jbala: Histoire
et société, études sur le Maroc du Nord-ouest, ed. Ahmed Zouggari et al., 61-87 (Paris: Editions du CNRS, 1991).
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to balance the interests of the warriors (mujéhidﬁn) with those of the central state.>® More
detailed studies of these texts would help us explore both of these arguments.

Four further scholars have addressed the fatwas preserved in al-ZayyatT's collection that
relate to the Portuguese occupation of parts of Morocco. Hossain Bouzineb was the first to
put these fatwas in conversation with those of al-Wansharisi and others on the subject of
Muslims living under Christian rule, in 1989. Unfortunately, he assumed that these opinions
pertained to the situation in al-Andalus, not Morocco.’® Lahsan al-Yub1 discusses many of
the opinions preserved in Selected Jewels in his 1998 monograph al-Fatawa al-fighiyya fi
ahamm al-qadaya min ahd al-Sa‘diyyin ila ma qgabla al-himaya (Legal opinions on the most
important issues from the Sa‘dian era until just before the [French] protectorate).”” Though
an excellent introduction to a number of fascinating, pressing legal issues in this period,
al-Yubr's study is of limited utility because of his reliance on later sources in lieu of direct
consultation of Selected Jewels.”® He also breaks multipart fatwas into discrete components
that are addressed in separate sections of the book, according to the specific legal issue at
hand, instead of presenting each fatwa as a coherent whole. More recently, Mohamed Cherif
has published two articles (in 2018 and 2021), one with Salwa al-Zahiri, placing a subset
of these opinions (those of Tbn Bartal) in the larger context of the Portuguese conquests
in Morocco.” Finally, in my 2021 monograph, Leaving Iberia: Islamic Law and Christian
Conquest in North West Africa, I devote substantial attention to these fatwas and their
historical context.®® The book contains my translations of many of these opinions, but not
the original Arabic.°'

To help put this body of scholarship into perspective, it is worth highlighting two sources
that do not mention al-Zayyati’s Selected Jewels. First, the most substantial and prominent
Arabic-language monograph on the Portuguese conquests in Morocco is Moroccan historian
Ahmed Bouchareb’s Dukkala wa-I-isti‘mar al-Burtughali ila sanat ikhla’> Asafi wa-Azammir,
1481-1541 (Dukkala and Portuguese colonization through the year Safi and Azemmour
were relinquished, 1481-1541). In the introduction to this five-hundred-page study,

55. Mezzine, “Jihad,” 81-84. As part of this argument, Mezzine discusses the abovementioned fatwa issued
by Muhammad al-‘Arabi al-Fasi in response to al-‘Ayyashi’s question in 1040/1630.

56. Hossain Bouzineb, “Respuestas de jurisconsultos maghrebies en torno a la inmigracién de musulmanes
hispénicos,” Hespéris tamuda 16-17 (1988-89): 53-67. The author’s last name, spelled Bouzineb elsewhere,
appears as Buzineb in this article.

57. Lahsan al-Yubi, al-Fatawa al-fighiyya fi ahamm al-qadaya min ‘ahd al-Sa‘diyyin ila ma qabla al-himaya
([Rabat]: Wizarat al-Awgaf wa-1-Shu’in al-Islamiyya, 1998).

58. Al-Yiibi’s analysis is based on al-WazzanT's reproduction of parts of Selected Jewels, but al-Wazzani’s text
contains many errors, as noted in the edition below.

59. Mohamed Cherif and Salwa al-Zahiri, “Fatawa Ibn Bartal,” in Dirasat fi tarikh al-Maghrib wa-I-Andalus
wa-mabahith fi al-turath al-islami: A‘mal muhdah li-I-Ustadh al-Duktiir Ahmad Shu‘ayb al-Yusiifi, ed. M’hamad
Benaboud, Mohamed Cherif, and Driss Bouhlila, 1:47-72 (Tetouan: Manshdrat Kulliyyat al-Adab wa-1-‘Ulim
al-Insaniyya bi-Titwan, 2018); Mohamed Cherif, “Qadaya harija min tarikh al-Maghrib fi matla‘ al-‘asr al-hadith
bayna al-tarikh wa-1-figh,” Ostour 13 (2021): 51-71.

60. Hendrickson, Leaving Iberia, 29-75.

61. Ibid., 267-86.
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Bouchareb discusses the major sources for the study of this period. Foremost among these
are Portuguese chronicles as well as the documents preserved in Portuguese archives,
especially those compiled, translated, and introduced in French as part of the series Les
sources inédites de I'histoire du Maroc.** Although Bouchareb’s focus is on the southern
Dukkala region, it is nonetheless striking that Selected Jewels is not mentioned in the work.

Second, Hossain Bouzineb published a volume of primary documents related to the
Moriscos of Salé-Rabat in the seventeenth century.®® The book contains an invaluable
historical introduction and transcriptions of fifty-one documents from the Simancas
archive in Spain. This is a fantastic resource, but it is regrettable that such a volume does
not include the available Arabic fatwas regarding this population that are preserved in
al-Zayyati’s chapter on jihad, especially when the author is also one of the few scholars who
has written on this compilation.

In The History of the Maghrib: An Interpretive Essay, Abdallah Laroui portrayed the two
centuries between the death of Marinid sultan Abid ‘Inan (d. 759/1358) and the defeat of
the Portuguese at the Battle of Three Kings in 1578 as a period of regression and weakness.
“Nothing is more indicative of the decadence of this period than the extreme aridity, and
even futility, of contemporary historiography,” he lamented.® In the absence of a strong
central state and its accompanying court historians, historical narratives in this period
became scattered and localized, focused on the achievements of more minor tribal and
religious leaders. Yet legal writing continued to flourish. Laroui argued not only that Islamic
legal works are among our only sources for the political and social conditions of this period,
but moreover that “an adequate interpretation of [the] Iberian sources requires a knowledge
of the Arabic juridical literature.”® Writing a decade later, Ahmed Bouchareb cited Laroui’s
lament and added his own assessment that two genres flourished in this period of Iberian
conquests: hagiography and legal opinions (nawazil).*

Historians have yet to explore either of these genres adequately, although Vincent
Cornell’s groundbreaking Realm of the Saint: Power and Authority in Moroccan Sufism is a
masterful study of sainthood in the fifteenth and sixteenth centuries. Here I offer a critical
edition of a portion of al-Zayyati’s Selected Jewels as a window onto the unpublished legal

62. Ahmad Bisharb, Dukkala wa-I-isti‘mar al-Burtughali ila sanat ikhla’> Asafi wa-Azammur, 1481-1541
(Casablanca: Dar al-Thagqafa, 1984),11-29. There are multiple series and volumes within the Les sources inédites
de I'histoire du Maroc (SIHM) project, classified by time period and by the European country in which the
documents are found. The volume most relevant here is de Cenival, Juillet 1486-Avril 1516.

63. Hossain Bouzineb, La Alcazaba del Buregreg: Hornacheros, andaluces y medio siglo de designios espafioles
frustrados ([Rabat]: Publicaciones del Ministerio de Cultura, 2006). Bouzineb subsequently published a version
of the same book in Arabic: al-Husayn Buzinab, al-Miiriskiyyun wa-qasbat al-Ribat: Watha’iq takshif jawanib
tarikhiyya majhiila (Rabat: Dar Abi Raqraq li-1-Tiba‘a wa-1-Nashr, [2011]).

64. Abdallah Laroui, The History of the Maghrib: An Interpretive Essay, trans. Ralph Manheim (Princeton,
NJ: Princeton University Press, 1977), 227-28. Laroui’s book was originally published in French as L’histoire du
Maghreb: Un essai de syntheése (Paris: Librairie Francois Maspero, 1970).

65. Laroui, History of the Maghrib, 228.

66. Ahmed Bouchareb, “Les conséquences socio-culturelles de la conquéte ibérique du littoral marocain,” in
Garcia-Arenal and Viguera, Relaciones de Ia Peninsula Ibérica, 487-537, at 490-91.
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material that remains to be studied. A brief English summary of the contents of this edition
will be followed by a methodological preface and the edition itself.

English Summary of the Contents

This summary follows the order of the edition and offers a rough guide rather than
a paraphrase or translation of the contents.” As in the edition itself, the titles are my
own editorial additions. Biographical and other important references will be given in the
footnotes to the edition.

1. First Fatwa of Ibn Bartal (d. ca. 901/1495), Fez

Question: A group has agreed to a treaty with the Christians. They pay them tribute
and are allowed to remain in their lands. Some of them spy for, trade with, or fight for the
enemy. Some only pay the tribute; others are exempted from doing so. What is the status of
these people’s lives, property, and fitness to lead prayer and offer witness?

Answer: This group is disobedient to God and violates the sunna of His prophet. Those
who pay the tribute transgress by doing so and by living under Christian rule. They are
disqualified from leading prayer or giving testimony, but their lives and property remain
inviolable. The acknowledged doctrine regarding those who spy for the enemy is that
their lives are licit and their killers are rewarded. Those who fight for the Christians have
deviated from the religion, and their status is that of the Christians in terms of their lives
and property. Those who trade with them sin by doing so. Religious functionaries and
callers to prayer who remain under Christian rule sin by doing so, especially as others
emulate them. They are disqualified from leading prayer or giving testimony. They must
repent and move away from those areas that have been conquered by the infidels.

2. Fatwa of al-Waryagli (d. 894/1488-89), Fez

Question: What is the status of our Muslim brothers who live under infidel laws and who
have not moved to the adjacent Muslim lands? May Muslims shed their blood, or take their
women or their property? Are their religious observances valid?

Answer: These people are vile, contemptible, and weak in faith. They glorify infidels
and expose the word of God to scorn. Our learned authorities agree that it is necessary to
kill these people and seize their property. Their wives must also be taken and returned to
Muslim territory, where they will be divorced from these men and remarried to others.
These people are not our brothers; they are our enemies.

3. Fatwa of al-Mawasi (d. 896/1491), Fez

Question: A group of people continue to live in their homeland, where they are subject
to infidel rule, even though they have the means to move elsewhere. Is this permissible for

67. These summaries are patterned after the summaries that Vincent Lagardere provides for the fatwas
included by al-Wansharisi in the Mi‘yar. See Lagardere, Histoire et société en occident musulman au moyen age:
Analyse du “Mi‘yar” d’al-Wan3arisi (Madrid: Consejo Superior de Investigaciones Cientificas, 1995).
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them? Some of them pay tribute to the enemy, while others trade with them. Others spy for
them, and yet others fish with them, saying “May God prolong this period and this hour.”
What is the status of each of these groups?

Answer: It is not permissible for Muslims to remain under infidel rule or to sign a treaty
requiring the payment of tribute to infidels. These people have lost their religion. Their
testimony is not accepted, nor is their leading of prayer. Those who trade with the enemy
are even worse. There is scholarly disagreement as to the punishment for spying and as to
the acceptance of repentance from those who spy for the enemy. Those who show affection
toward the infidels are malicious and repugnant. Love for the infidel and praying for his
strength and power over the Muslims are among the signs of unbelief.

4, Second Fatwa of Tbn Bartal (d. ca. 901/1495), Fez

Question: A group of people live in the vicinity of the Christians. Some of these Muslims
engage them in war. Others have concluded a treaty with the Christians to the effect that
they will pay tribute to them at a later date; members of this group intend to flee to the
lands of Islam rather than to pay. A third group intends to remain and pay the tribute to the
Christians for as long as the world remains. What is the status of each group?

Answer: This horrifying affair has threatened the pillars of Islam and blotted out the very
days and nights. The first third are engaged in a powerful act of devotion to God. They are
among the Muslims whose intercession is accepted. The actions of the second group are
reprehensible; it is not permissible to live under infidel control. If they fulfill their pledge to
escape, they will nonetheless be among the saved. The members of the third group have lost
their religion and deserve a severe punishment. The commonly accepted doctrinal position
is that they should be killed without an opportunity to repent. It is also not permissible to
empower the Christians through trade.

5. Excerpts from the Fatwa Collection of Abu al-Qasim al-Burzuli (d. 841/1438), Ifrigiya, and
from a Fatwa by Ibn Rabi‘ (d. 719/1319), al-Andalus

The first text was found in the same notebook as the preceding one. It comes from the
chapter on jihad in al-Burzuli’s fatwa compilation. When the issue of Muslims living under
polytheist rule (as a result of conquest) arose, it was assimilated to the case of a non-Muslim
who lives outside of Muslim territory (a harbi) and converts to Islam but remains in
non-Muslim territory (dar al-harb). According to several Maliki authorities, the convert’s
property remains licit for seizure by Muslims; his property is not granted inviolability until
he brings it to Muslim territory. The convert is required to emigrate to Muslim territory as
soon as possible.

Ibn Rabi‘ was asked about Muslims who choose to remain resident in lands that have been
conquered by Christians. Such Muslims are subject to Christian laws, they pay taxes to the
Christians, and they are exposed to humiliation. Ibn Rabi answered that the phenomenon
of Muslims being subject to Christian power arose only after the first centuries of Islam,
after the passing of the founding masters of the Islamic schools of law. Only the cases of
converts to Islam and dhimmis (Christians or Jews living under Muslim rule) had been
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discussed. Only once this new phenomenon arose in the fifth/eleventh century, when
Christians conquered Sicily and parts of al-Andalus, were Maghribi jurists questioned about
it. They determined that the case of the conquered Muslims follows the same rules as does
the case of those who convert to Islam in dar al-harb. The jurists saw no difference between
these two groups with respect to their property and children, which are not inviolable and
may be taken as booty. For al-Shafii, being Muslim is sufficient to provide inviolability of
person and property, but for Malik, inviolability of property must be established in Muslim
territory. If a Muslim fights for the enemy against Muslims, his life is additionally forfeit. If
he aids the enemy war effort financially, his women and children should be taken and his
children raised as Muslims, free from religious corruption.

6. Third Fatwa of Ibn Bartal (d. ca. 901/1495), Fez

Question: Some Muslims live near the Christians. A group of these Muslims is at odds
with the Christians and secretly cultivates land at the edges of the area under Christian
control, profiting thereby at the expense of the Christians. A second group of these Muslims
has signed a treaty with the Christians, but they do not intend to pay the tribute that will
be due in October. Instead, the members of this group will remain where they are, hoping to
be at the forefront of a jihad against the Christians if the Muslims come to aid them; if not,
they will relocate to Muslim territory before paying the tribute. A third group has signed a
treaty and intends to remain where they are and to pay the tribute.

Another question: A man from Christian-occupied Asilah owes a debt, but he has been
captured by the enemy. Can the creditor claim his debt from the debtor’s property (in
Muslim territory), or must the man be ransomed first?

Answer: This horrifying affair has threatened the pillars of Islam and blotted out
the very days and nights. The members of the group that is prepared for jihad with the
Christians are engaged in a powerful act of devotion to God. They are among the Muslims
whose intercession is accepted. The actions of the second group are reprehensible; it is
not permissible to live under infidel control. If they fulfill their pledge to escape, they will
nonetheless be among the saved. The members of the third group have lost their religion.
It is not permissible to conclude a treaty that requires Muslims to pay tribute to infidels. It
is obligatory for you (the questioner) and other respected masters who reside in this area
to inform these people of their error and to rebuke those among them who hold power
and authority. If they do not heed these warnings, they must be rebuked and you must not
attend to their legal affairs. You mentioned earlier that within this third group are Muslims
who spy for the Christians. They deserve a severe punishment. The commonly accepted
doctrinal position is that they should be killed without an opportunity to repent. You also
mentioned that they pay tribute to the Christians and trade with them. We answered you:
it is not permissible to empower the Christians through trade, especially in goods that
strengthen them. Islam must be elevated.

Answer to the other question: The creditor must establish the amount he is owed before
a judge. Then he may retrieve his due from the debtor’s property. No need to delay in order
to pay the man’s ransom.
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7. Al-Wansharisi’s (d. 914/1508) “Berber” Fatwa, Fez

Question: A group of Berbers (al-barabir) live in their lands, under infidel rule. They have
the means to leave. Is it permissible for them to remain? Some of them merely reside under
infidel rule, while others also trade with the enemy. Yet others convey information about
the Muslims to the enemy. Another group fishes with them and says to them, “May God
prolong your time.”

Another question: If the infidels seize Muslim property, is it legitimate for other Muslims
to then buy that property? A religious functionary has been buying books from them, so
that they are not in the possession of infidels.

Answer: Submission to infidel rule is not permitted. Those who have the ability to
emigrate to Muslim territory are required to do so. Evidence for this obligation to emigrate
(to perform hijra) is found in the Qur’an, the sunna of the prophet Muhammad, and the
scholarly consensus of the jurists. Qur’an 4:97-99 (in which the angels ask those who claim
to have been abased in the land why they did not migrate, as God’s earth is spacious)
is evidence of this obligation. This passage also indicates that those who are unable to
emigrate will be forgiven for remaining under infidel rule. As for the sunna, Muhammad
said that he is not responsible for any Muslim who lives among the polytheists. The Qur’an,
sunna, and scholarly consensus all affirm that a convert to Islam in non-Muslim territory
is obligated to emigrate from there to Muslim territory, so that he is not subject to infidel
laws. This same obligation to emigrate applies to Muslims whose lands are conquered,
even if emigration proves very costly. Those who are able to emigrate but do not do so
compromise their inviolability and forfeit their integrity.

Maliki scholars have disagreed as to the property rights of Mudéjars (ahl al-dajn, Muslims
subject to Christian rule). At issue is whether their ownership over their property is valid
and inviolable, as is the case with Muslims living in Muslim territory, or whether they lack
valid ownership over their property, because that property is in dar al-harb. One scholar
stated that other Muslims should not interact with Mudéjars. Another scholar held that
no blood money is owed for the accidental killing of a Mudéjar. Other scholars refused to
accept written documents from Mudéjar judges.

Entering infidel-ruled territory for trade is not permissible and results in the loss of legal
probity (one may not lead prayer or offer testimony). The only permissible reason to travel
to enemy territory is to ransom Muslim prisoners.

The leaders of the Muslims as well as the community must prevent entry into dar
al-harb. They must place observation posts along the route to block anyone from entering.
This is especially important to prevent anyone from providing the enemy with contraband
materials that would aid them militarily against Muslims. Such materials include horses,
weapons, saddles, copper, iron, furnishings, and leather; they also include banners and
garments that might be used to intimidate Muslims. Slaves must also not be sold to them, as
they may serve as informants.

As for spying: some early Maliki authorities held that those convicted of spying must
be killed, without an opportunity to repent. Others held that they should be whipped,
imprisoned, and then exiled. Another jurist suggested differentiating between those who
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commit a single offense versus those who are regular informants for the enemy. Others
were in favor of excusing an act of espionage if done out ignorance, or recommended
referring all such decisions to the ruler. The Maliki debates on this issue are too complex to
be summarized here.

As for those who fish with the enemy and take their legal disputes to the enemy’s
courts: these acts are extremely reprehensible and result in a loss of probity. This behavior
humiliates Islam and Muslims. Praying for the infidel to remain and for this period to be
prolonged is a sign of apostasy. Such a prayer indicates contentment with unbelief, and
contentment with unbelief is unbelief. These people should be beaten and punished in the
hope that they will repent.

As for the question about purchasing the former property of other Muslims from a
non-Muslim resident of non-Muslim territory (a harbi): the original Muslim owner of a
slave or other property has the right to buy that slave or property back from the current
owner, who has recovered the property from dar al-harb. The original owner must pay to
the current owner the same purchase price that the current owner paid to the harbi in
order to acquire the slave or goods. This rule applies to the case of entering dar al-harb in
order to recover books. In this case, the person entering dar al-harb for this purpose should
prioritize the books in order of importance: copies of the Qur’an, then hadith, law (figh),
jurisprudence and theology (usil al-figh and usul al-din), Arabic, linguistics, medicine, first-
rate exegesis, and finally recitation of the Qur’an.

8. Fatwa of Hamdiin (d. 1071/1660-61), Fez

Question: A Sunni, Maliki man lives among Muslims whose doctrines differ significantly
from those of the four recognized Sunni schools of law. For example, this group holds that
congregational Friday prayers are not obligatory at this time, because there are no just
rulers in our time. They also deny that the prophet Muhammad made the night journey
to the heavens, and they hold that those who enter hellfire suffer there eternally. Is it
permissible for this Sunni man to continue residing in this area? He has immovable property
and possessions there; must he sell them and perform hijra in order to move away from
this group? They do not impose their doctrine on him or call him to it; he has his doctrine
(Maliki) and they have theirs.

Answer: If this man is able to identify a land free of these beliefs and can move there
without difficulty, he must do so. If the widespread corruption of our times leaves him
unable to find a more suitable location in which to reside or uncertain of his ability to do
so, he should remain where he is and keep to his house, making his home his refuge. This
is if the heretical group is discreet and does not expose the man or his family to religious
corruption (fitna). But if these people openly implicate themselves in infidelity, they are
infidels. In that case, the prohibition on living in their midst is no different from that on
living among infidels; in that case, the man must sell his property and emigrate.
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9. Excerpt on the Categories of Hijra

An excerpt describing several categories of hijra, emigration. Muslims have a continuing
obligation to emigrate from infidel territory, or from areas of widespread heresy and
disobedience to God, to Islamic territory. The evidence for this obligation includes Qur’an
4:97-100, which exempts only the weak from emigrating away from oppression, and the
hadith according to which Muhammad declared himself free of any Muslim living among
the polytheists. Scholars are particularly obligated to emigrate because God has honored
them with knowledge, and it is not permitted for them to disgrace themselves.

10. Fatwa of al-Bija’i (d. ca. 901/1495), Fez

Question: There is a location full of evildoers and oppressors, where unlawful acts and
taxes are widespread. Muslims are debased and infidels are glorified, but the virtuous men in
this area are too afraid to condemn reprehensible acts. What should a seeker of knowledge
who is compelled to study with the scholars of this region do? May the student remain in
this region, even though it is not possible to correct these reprehensible behaviors? Is it
permissible for such a student to buy goods there, despite the taxes Muslims are required
to pay? Or must he move from this region to another region in order to remain safe from
corruption?

Answer: A true believer must flee from corruptions with his religion and settle only
where exemplary practices are upheld. He must seek knowledge only from worthy teachers.
He must travel if needed to seek this knowledge, but the obligation to emigrate is conditional
on the ability to do so and on the presence of a suitable destination.

If he does not meet the condition of being able to migrate, or there is no suitable, virtuous
destination or no rightly guided teacher to study with in another region, then he may
remain where he is. In this case, he may be considered among those who are exempt from
the obligation to emigrate. The man should patiently persevere, gathering what knowledge
he can from anyone who has something to teach him. He may also buy goods, but he must
practice discretion in order to contribute as little as possible to a system of unjust taxes. He
must be wary not to allow himself too many dispensations from religious requirements. If
he can limit himself to the necessities, his religion will not be adversely affected.

11. First Fatwa of al-Zawawi (d. 815/1412-13), Bijaya

Question: Are those who live in Christian territory (ard al-Nasara) obligated to emigrate?

Answer: According to Ibn Rushd, the scholars have come to a consensus that Muslims are
prohibited from remaining voluntarily in infidel territory, where they are subject to infidel
laws. Those who are able to flee must do so.

12. Second Fatwa of al-Zawawi (d. 815/1412-13), Bijaya

Question: A man lives in Christian territory and wants to emigrate, but he is forbidden
to do so by one or both of his parents. May he leave without their permission, against their
wishes? Does the answer depend on whether or not he fears losing them? Or on whether
they have other children?

Al-Usiir al-Wusta 31 (2023)



152 ¢ JOCELYN HENDRICKSON

Answer: The man does not need his parents’ permission to depart, as he owes no
obedience to them in disobeying God. No textual precedent clarifies the issue of the man’s
fear of losing his parents. This would no doubt constitute a conflict of obligations, so the
principle to be followed is to prioritize the stronger obligation. If the parents have other
children, the rule is the same as above: the man’s obligation is to flee, without seeking their
permission.

13. Third Fatwa of al-Zawawi (d. 815/1412-13), Bijaya

Question: Please explain the meaning and virtues of hijra.

Answer: The well-known hijra was the obligation to emigrate to the prophet Muhammad
prior to the conquest of Mecca. After the conquest of Mecca, that particular hijra lapsed,
but the obligation remained to flee from places where one fears for the soundness of one’s
religion, or where there is no one to teach the essentials of the religion. It is especially
necessary to flee from lands that have been seized by the infidels and from anywhere where
infidel laws are applied to Muslims.

14. First Fatwa of Ibn Zakri (d. 899/1493-94), Tlemcen

Question: What is your view of a certain sharif (descendant of the prophet Muhammad)
who is undertaking command of the jihad now in the Far Maghrib, in the environs of Ceuta
and her sister cities? Are this man’s actions permissible, considering that the sultan of these
lands has signed a peace treaty with the polytheists? Is the treaty, which was signed for a
term exceeding twenty years, legitimate?

Answer: This man may continue to fight the infidels if he is safe from those who might
try to prevent him from combating the enemy, and if he believes that the enemy is also
fighting Muslims elsewhere. The treaty in question is invalid because such treaties may only
be signed for a period of two or three years, and because it strengthens the enemy at the
expense of Muslims.

15. Second Fatwa of Tbn Zakri (d. 899/1493-94), Tlemcen

Question: What is your view concerning the tribes of the Far Maghrib near Ceuta, Tangier,
Asilah, and Ksar es-Sghir that have intermingled their affairs with those of the Christians?
When the Muslims plan a raid, these Maghribi tribes inform the Christians, who are able to
prepare a defense. Sometimes these tribes fight for the Christians against other Muslims.
What is the legal status of their lives, property, women, and children? Should they be exiled
from these lands? May they be fought?

Answer: This group, considering this description, must be fought and killed like the
infidels with whom they have allied. Whoever allies with the infidels is one of them.
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Manuscripts and Methodology

As noted above, this critical edition presents one continuous excerpt from the chapter
on jihad in al-Zayyati’s Selected Jewels (al-Jawahir al-mukhtara). This compilation remains
unpublished, but at least three partial critical editions that include the chapter on jihad
have been produced as student theses. Although I have obtained copies of two of these, an
MA thesis defended in 2013 by Ghaniyya ‘Atwi® and a PhD dissertation defended in 2019
by ‘Abd Allah al-Amin,” I have made no attempt to note the many discrepancies between
our editions.” As specified below, some of these fatwas also appear in an abridged form in
al-Wazzani's two published fatwa collections, al-Mi ‘yar al-jadid and al-Nawazil al-sughra.

I have based this edition on the following three manuscripts of Selected Jewels: Moroccan
National Library MS 1698D, 2:40-49 (hereafter BNRM); Hasaniyya Library MS 5862, 247-53
(hereafter H); and General Library and Archives of Tetouan MS 178, 262-68 (hereafter
T).”* The Hasaniyya and Tetouan manuscripts were both copied by Muhammad b. Mas‘td
al-Tazrutl al-Waryagli within two years of each other. The colophon in the Hasaniyya
manuscript offers a copy date of 4 Jumada II, 1100 (February 24, 1689), while the Tetouan
manuscript was copied in 1102/1691.”

[ have drawn on all three manuscripts equally in establishing the Arabic text, and I
note each manuscript’s discrepancies from this established text in the footnotes. Arabic
words and phrases are given in parentheses in the notes to avoid confusion when they are
combined with English punctuation. In the main Arabic text, numbers in brackets indicate
page transitions in the BNRM manuscript, since it is the most frequently cited in scholarship
on this text. The titles in italics are my own editorial additions.

[ have emended al-ZayyatT's text occasionally on the basis of the versions of these fatwas
that appear in the following sources: (1) an unpublished edition of a fatwa by the Andalusi

68. Ghaniyya ‘Atwi, “al-Jawahir al-mukhtara mimma wagaftu ‘alayhi min al-nawazil bi-Jibal Ghumara” (MA
thesis, University of Constantine 2, Algeria, 2013). ‘Atwi based her edition on three manuscript copies, one held
by the University of Constantine 2 and two held by the Moroccan National Library (BNRM 1698D and BNRM
3832D).

69. ‘Abd Allah al-Amin, “al-Jawahir al-mukhtara mimma waqaftu ‘alayhi min al-nawazil bi-Jibal Ghumara”
(PhD diss., University of Sidi Mohammed ben Abdellah, Fez, Morocco, 2019). Al-Amin, who also consulted ‘Atwi’s
thesis, based his critical edition on the following four manuscript copies: Tetouan MS 178, the copy held by the
al-Khizana al-Dawtidiyya in Tetouan, BNRM 1698D, and the copy of volume 2 held by the Fondation du Roi Abdul
Aziz Al Saoud in Casablanca (MS 584). I am grateful to Dr. Muhammad Wassu for his assistance in obtaining a
copy of this dissertation.

70. The third thesis that includes al-Zayyati’s chapter on jihad is mentioned in Cherif, “Mulahizat,” 167, n.
38. Cherif notes that he is in the process of completing a full edition of both volumes of Selected Jewels (177).

71. This excerpt represents a small portion of al-Zayyati’s chapter on jihad. As noted above, the page range
for the full chapter in the various manuscripts is as follows: BNRM, 2:1-74; H, 225-67; T, 239-81. All three
manuscripts are numbered by pages, not folios.

72. The colophon for the Hasaniyya manuscript is located on page 224, at the end of the first volume (safr).
Both of al-ZayyatT's volumes were copied into a single bound volume as MS 5862. There is no additional colophon
at the beginning or end of the second volume, which begins on page 225 with the chapter on jihad. For the
Tetouan manuscript, I have seen only the chapter on jihad and am relying on the copy date and copyist name
recorded in al-Kharshafi, “Dalil al-makhtiitat al-maghribiyya,” 120.

Al-Usiir al-Wusta 31 (2023)



154 ¢ JOCELYN HENDRICKSON

Maliki jurist Tbn Rabi¢ (d. 719/1319) prepared by Sjoerd van Koningsveld, Gerard Wiegers,
and Umar Ryad;” (2) al-Wazzan’s aforementioned fatwa collections (al-Mi‘yar al-jadid and
al-Nawazil al-sughra); and (3) ‘Ali b. ‘Abd al-Salam al-Tastli’s fatwa compilation, al-Jawahir
al-nafisa fi-ma yatakarraru min al-hawadith al-ghariba. I have consulted two manuscript
copies of the latter text, which remains unpublished: Hasaniyya Library MS 12574, volume
2, and Tunisian National Library MS 5354.” I also consulted additional sources cited by the
jurists in Selected Jewels and have noted any emendations made on that basis. Biographical
references are provided for the jurists who issued the fatwas recorded here, as well as for
most of the jurists mentioned in the text. Finally, I provide references for verses of the
Qur’an as well as hadiths that are cited or alluded to in the text.

73. I am very thankful to these scholars for generously sharing their unpublished work with me.

74. This manuscript number for the Hasaniyya copy (MS 12574) corresponds to six volumes of al-TasTli’s
compilation (however, this is not a complete set; the full compilation is longer). The Hasaniyya card catalog
(now replaced by a General Index) referred to this work only as “nawazil,” while Tunisian National Library MS
5354 is catalogued under the title al-Turjuman al-mu‘rib ‘an fatawa muta’akhkhiri ‘ulama’ al-Maghrib. The title
given above (al-Jawahir al-nafisa, hereafter Precious Jewels) is found in al-TasTIT’s introduction. In his critical
edition of al-Tas{ili’s responses to the Algerian resistance leader Amir ‘Abd al-Qadir, ‘Abd al-Latif Salih confirms
this title, records a portion of al-Tasili’s introduction to Precious Jewels, and discusses MS 5354 in particular.
See ‘Alib. ‘Abd al-Salam al-Tasiili, Ajwibat al-Tasull ‘an masa’il al-Amir ‘Abd al-Qadir fi al-jihad, ed. ‘Abd al-Latif
Salih (Beirut: Dar al-Gharb al-Islami, 1996), 54-58.
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Selected Jewels:

Legal Cases I Encountered in the Ghumara Mountains

‘Abd al-‘Aziz b. al-Hasan al-Zayyati (d. 1055/1645)

1. First Fatwa of Ibn Bartal”
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75. BNRM, 2:40-41; H, 247; T, 262. This is the first of three fatwas by Ibn Bartal in this portion of al-Zayyat1’s
Selected Jewels. Al-Wazzani appears to have condensed all three of these texts into a single composite fatwa
attributed to Ibn Bartal in his al-Nawazil al-sughra (1:419). Two recent articles introduce and reproduce Ibn
Bartal’s three fatwas as they appear in the Tetouan manuscript of Selected Jewels. See Cherif and al-Zahirfi,
“Fatawa Ibn Bartal,” 47-72; Cherif, “Qadaya harija,” 51-71.

76. This fatwa begins on line 27 of 33. As noted above, page transitions in brackets refer to the BNRM
manuscript.

77. I have standardized the spelling of words such as this, which are written without a hamza in the original.

78. T have emended (=) from (=) in BNRM and T on the basis of the spelling of Tbn Bartal’s name in the
other two fatwas attributed to him in this section. This word is illegible in H.

79. Abli al-Hasan “Ali b. ‘Abd Allah al-Aghsawi, known as Tbn Bartal (d. ca. 901/1495), a Maliki jurist active
in Fez. I have not found any bibliographical notices dedicated to Ibn Bartal, but the notices for other jurists
list him as a contemporary of al-Waryagli (d. 894/1488-89; see below) and of Miisa b. al-‘Uqda al-Aghsawi (d.
911/1506); the latter is further said to have studied with al-Abddisi (d. 849/1446) and al-Mawasi (d. 896/1491).
On the basis of these details, I place Ibn Bartal in Fez and estimate his death date as falling between those of
his two known contemporaries. See the entry for Misa b. al-‘Uqda al-Aghsawi in Muhammad Tbn ‘Askar (d.
986/1578), Dawhat al-nashir li-mahasin man kana bi-1-Maghrib min mashayikh al-qarn al-Gshir, ed. Muhammad
Hajji, 3rd ed. (Casablanca: Manshiirat Markaz al-Tiirath al-Thaqafi al-Maghribi, 2003), 37; Muhammad b. Ja‘far
al-Kattani, Salwat al-anfas wa-muhadathat al-akyas bi-man ugbira min al-‘ulama’ wa-I-sulaha’ bi-Fas, ed. ‘Abd
Allah al-Kamil al-Kattani et al. (Casablanca: Dar al-Thaqafa, 2004), 3:109. Al-Wazzani mistakenly has “al-Ansari”
in place of “al-Aghsawi” (al-Wazzani, al-Nawazil al-sughra, 1:419). Al-YTbi repeats this mistake and also writes
“Ibn Qartal” instead of “Ibn Bartal” (al-Yiibi, al-Fatawa al-fighiyya, 212).
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80. In all three manuscripts: (ss&). I have emended this word on the basis of the text in the other fatwas.

81. In all three manuscripts: (s=4). I have emended this word for grammatical consistency.

82. In all three manuscripts: (3;). I have emended this word on the basis of the context.

83. I have preserved the abbreviation () for (=) as it appears in the text, indicating the end of a quotation
or paraphrase from another text.

84. BNRM, 2:41; H, 247-48; T, 262-63.

85. Abli Muhammad ‘Abd Allah b. ‘Abd al-Wahid al-Waryagli (d. 894/1488-89), a Maliki jurist active in Fez.
See Ibn ‘Askar, Dawhat al-nashir, 34-37 (but note the incorrect death date); Ahmad Ibn al-Qadi al-Miknasi,
Jadhwat al-iqtibas fi dhikr man halla min al-a9am madinat Fas (Rabat: Dar al-Mansar 1i-1-Tiba® wa-1-Wiraqa,
1973-74), 2:439-40; idem, Durrat al-hijal fi ghurrat asma’ al-rijal, ed. Mustafa ‘Abd al-Qadir ‘Ata> (Beirut: Dar
al-Kutub al-‘Tlimiyya, 2007), 317; al-Kattani, Salwat al-anfas, 3:386-87; Makhlif, Shajarat al-niir, 1:384; Ahmad
Baba al-Tinbukti, Nayl al-ibtihaj bi-tatriz al-Dibaj, ed. ‘All ‘Umar (Cairo: Maktabat al-Thaqafa al-Diniyya, 2004),
1:251-52; Badr al-Din al-Qarafi, Tawshih al-Dibaj wa-hilyat al-Ibtihaj, ed. Ahmad al-Shatiwi (Beirut: Dar al-Gharb
al-Islami, 1983), 111 (spelled al-Wazyahi).

86. In all three manuscripts: (i+7). I have emended this word on the basis of the context.

87. In BNRM and H: (3).
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88. InT: (L »); in H: (L &>).

89. All three manuscripts of Selected Jewels omit (;»+ Y), but this phrase appears in both manuscripts of
al-TasUli’s Precious Jewels. | have emended al-Zayyati's text accordingly, for consistency of meaning. See
al-Tastli, al-Jawahir al-nafisa, Hasaniyya Library, MS 12574, 2:233 (numbered by pages); Tunisian National
Library, MS 5354, fol. 240b.

90. All three manuscripts of al-Zayyati read (_+~). I have emended the text for meaning on the basis of
al-Taslli’s Precious Jewels. See Hasaniyya MS 12575, 2:233; Tunisian National Library MS 5354, fol. 240b.

91. In H: (o¢f); unclear in T.

92. In H: (¥ J); in BNRM: (V).

93. In BNRM: (55ams Clsz e Sls e W V). In T and H: (ss2re Ladl Cls o W 4 Y5), with a blank space between
(<= o) and (L. I have emended the latter version by removing the definite article from futya.

94, In H: (055 LS a3,),

95. BNRM, 2:41-42; H, 248; T, 263. Al-Wazzani records a version of this fatwa in his al-Nawazil al-sughra,
1:418.

96. In H: (¢s~W). BNRM, T, and both manuscript copies of Precious Jewels read (~sW). I have emended the
text to match the spelling of this jurist’s name as it appears in all seven biographical sources I consulted. His
full name is Abli Mahdi Tsa b. Ahmad al-Mawasi al-Batti’1 (d. 896/1491); he was a Maliki jurist who at one
time served as chief mufti of Fez. See Kahhala, MuGam al-mu’allifin, 2:796; al-Qarafi, Tawshih al-Dibaj, 270;
Ibn al-Qadi al-Miknasi, Jadhwat al-iqtibas, 2:502-3; idem., Durrat al-hijal, 378; al-Tinbukti, Nay! al-ibtihaj, 1:335;
idem, Kifayat al-muhtaj li-ma‘rifat man laysa fi al-Dibaj, ed. Muhammad Muti¢ (Rabat: Wizarat al-Awqaf wa-1-
Shu’in al-Islamiyya, 2000), 1:320-21; Muhammad Hajji, Alf sana min al-wafayat (Rabat: Matbu‘at Dar al-Maghrib
li-1-Ta’lif wa-1-Tarjama wa-1-Nashr, 1976), 152 and 272.

97. In H, this portion reads

(bt SLsl enlngy ol 5550 mdy (Lol Y Bylonil) wgd) 3372 Y onsdy o] 335 Y b 032 ond).

In T, the same portion reads (ceabedl sl pgadess wedl 357 wds cbapad ¥ 51l vl 330 Vg od 2 od).

BNRM and H each list four categories, which are fairly (but not entirely) consistent across the two copies,
whereas T lists only three categories. Although none of these three versions of the question corresponds
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perfectly with the text of the answer, the BNRM version offered above makes the most sense.

98. InHand T: (L & odsy 344 ods). In BNRM, a mark above (L)1) may indicate a mistake, but there is similarly
a mark under () in H.

99. In H and T: (Is:).

100. In H and T: (¢ o).

101. Emended, all three manuscripts read ().
102. In H: (Ls).

103. H and T omit ().

104. The portion in brackets appears only in al-Tastli’s Precious Jewels (Hasaniyya MS 12574, 2:234; Tunisian
National Library MS 5354, fol. 240b).

105. All three manuscripts read (»).

106. In BNRM: (« 055 J»5). In T, the end of (=) appears crossed out, such that it may read (=) or (sx=).
In H: (s,=).

107. In all three manuscripts: (x,=). Emended based on al-Tasill’s text, but see next note.

108. This sentence contains a number of grammatical inconsistencies and unclear phrases. I suggest reading
the passage roughly as follows:

(S8 5 6 b g S RS Gl s siladl ols) 05 ag),
109. In BNRM: ().
110. In BNRM: (ps «lss).

111. I have emended this word to fit the context. In H, the word is (s}). In BNRM and T: (_L=~}). In both
manuscripts of Precious Jewels: (,=-). In al-Wazzani: (:d-)).

112. In BNRM and H: ().

113. In H: (_-+f), meaning (7). Illegible in T.

114. In H and T: (&,4).

115. InHand T: (ol ).

116. In T: (dtexV).

117. In all three manuscripts: (3). I have emended this word on the basis of the context.
118. In H and T: (seaY)).
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119. BNRM, 2:42; H 248; T, 263. Al-Wazzani combines [bn Bartal’s three fatwas into one composite opinion in
al-Nawazil al-sughra, 1:419.

120. Although all three manuscripts read Habib, this may be an error for Mount Zabib in the Ghumara
mountain range.

121. In T: (0ss 2 0sS Y).

122. InH and T: (1s).

123. InH and T: (<3 5l s 5= 31); in T there appears to be an attempt to correct (=i i) to (o).

124. InH and T: (smin i i@ e Josl 0] (sl 5 aie L),

125. In BNRM: (s S e a53),

126. Emended from (wsls).

127. In BNRM: (ps).

128. In BNRM: («Y).

129. InH and T: (s <Y cdd Lo cdu e L),

130. In H and T, this word may be (L) or (L), but it is difficult to read; it is more clearly (L) where the
passage recurs below.

131. Something is missing from the text here. The meaning should be that although a Muslim’s life is
normally inviolable, the Muslims in this third group have rendered their lives violable through their intention
to remain where they are and to pay the tribute demanded of them.
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132. BNRM, 2:42-43; H, 248-49; T, 263-64. The Arabic text of the initial portion of this section may be found
in al-Burzuli, Fatawa al-Burzuli, 2:22-23. On Abil al-Qasim al-Burzuli (d. 841/1438), a Maliki jurist active in what
is now Tunisia, see al-Burzuli, Fatawa al-Burzuli, 1:5-46. On Muhammad b. Yahya b. ‘Abd al-Rahman Ibn Rabi® (d.
719/1319) and his fatwa, see P. S. van Koningsveld and Gerard Wiegers, “The Islamic Statute of the Mudejars in
the Light of a New Source,” Al-Qantara 17, no. 1 (1996): 19-58; Hendrickson, Leaving Iberia, 115-16.

133. The Mudawwana was composed by ‘Abd al-Salam Sahniin b. Sa‘id (d. 240/854), known as Sahnin. In this
foundational Maliki text, Sahntin records the answers given to him by ‘Abd al-Rahhman Ibn al-Qasim (d.191/806).
Ibn al-Qasim is said to have spent twenty years in Medina with the Maliki school’s eponymous founder, Malik b.
Anas (d. 179/795). See M. Talbi, “Sahniin,” in EF; Jonathan Brockopp, “Ibn al-Qasim,” in EF.

134. In H: («4).

135. On Ibn al-Qasim (d. 191/806), see above.

136. Asbagh b. al-Faraj b. al-Sa‘id al-Nafi (d. 225/839) was a prominent Egyptian Maliki student of Ibn
al-Qasim and other early Maliki scholars. See Jonathan Brockopp, “Asbagh b. al-Faraj,” in EP.

137. Abiial-Walid Muhammad b. Ahmad Ibn Rushd (d. 520/1126) was a prominent Maliki jurist from Cérdoba.
He is referred to as Ibn Rushd “al-Jadd” (“the grandfather”) to distinguish him from his grandson of the same
name, who was the famous philosopher and jurist known in the west as Averroes. See Delfina Serrano Ruano,
“Ibn Rushd al-Jadd (d. 520/1126),” in Islamic Legal Thought: A Compendium of Muslim Jurists, ed. Oussama
Arabi, David S. Powers, and Susan A. Spectorsky, 295-322 (Leiden: Brill, 2013).

138. Abii ‘Abd Allah Muhammad b. Muhammad Ibn ‘Arafa al-Warghammi (d. 803/1401), known as Ibn ‘Arafa,
was an important Maliki scholar and mufti of the Great Mosque of Tunis. On him, see Mohammad Fadel, “Ibn

=

‘Arafa al-Warghammi,” in EP.

139. Although this name is spelled Ibn Rabi‘a in all three manuscript copies, van Koningsveld and Wiegers
note that this is a misspelling of Ibn Rabi‘. Van Koningsveld and Wiegers, “Islamic Statute,” 20.

140. InH and T: (W &).

141. BNRM omits (w»\s1).

142. InT: (52)).

143, Tn H: (i 4). In BNRM: (i ).
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144. In H: (0Ys).

145. In van Koningsveld, Wiegers, and Ryad’s edition, this sentence continues, ending as follows:

(WYos LalST o mze 8y .00 ),

146. Emended. In all three manuscripts: (Lxiz)).

147. All three manuscripts read (ss,v). Emended on the basis of the text in Ibn Rabi‘, which reads

(56 3l 2ol S 5 i),

148. All three manuscripts of al-Zayyati's text read (—S~1 156 ol 1»=G); I have emended this sentence on the
basis of Ibn Rabi’s text, which omits (1),

149. In T: (Lsath),

150. All three manuscripts read (is-f). In Ibn Rabi® (cxslall lsswy ot sV 15245 g >l 1),

151. All three manuscripts of al-Zayyati's text read (Lsh.s LY clisy); I have emended this sentence on the
basis of Ibn Rabi“s text, which omits (LlL.<).

152. All three manuscripts of al-Zayyati's text read (s 53 e rlsh Ly 3,41 455); T have emended this
sentence on the basis of Ibn Rabi®s text, which omits (w35 o+ 1)l 41y 3,41 855). This longer phrase makes ()
redundant.

153. Muhammad b. Idris al-Shafi‘i (d. 204/820), eponymous founder of the Shafii school of law.
154, In H: (oW ).

155. This sentence regarding al-Shafi‘’s opinion is the only part of these last two paragraphs that matches
Ibn Rabis text.

156. Abii Hanifa al-Nu‘man b, Thabit al-Farisi (d. 150/767), eponymous founder of the Hanafi school of law.
157. Qur’an 8:72.
158. Qur’an 4:92.
159. Qur’an 5:51.

160. I have emended this sentence on the basis of Ibn Rabi“’s text. All three manuscripts read
(o2elss Ofy QUSTI s 0 oDszaL),
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161. In BNRM: (0siaw ¥ o2:L5), but a mark above this word appears to indicate a mistake of some kind.
162. BNRM omits (= ).

163. BNRM, 2:43-45(a); H, 249; T, 264. The second BNRM volume repeats page numbers 45 and 46; this fatwa
ends on the first instance of page 45, which I refer to as 45(a). Al-Wazzani combines Ibn Bartal’s three fatwas into
one composite opinion in al-Nawazil al-sughra, 1:419. The full page range for this fatwa in al-Taslli’s Precious
Jewels is Hasaniyya Library MS 12574, 2:236-38 and Tunisian National Library MS 5354, fols. 241b-242a.

164. ITn H: (15,¢50).

165. In H: (eszx V).

166. This word has been emended on the basis of Ibn Bartal’s second fatwa. Here, all three manuscripts read
(&k).

167. InH and T: (cs).

168. T and H omit (i),

169. In H: (Js).

170. Illegible in H.
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171. In BNRM: (&5 ¢).

172. Emended on the basis of al-Tasiill’s text; all three manuscripts of Selected Jewels read (Is5).
173. InHand T: (;#).

174, INT: (R o2 oaxs). TN HE: (B p235).

175. In BNRM: (« 13).

176. T omits (»\). As in Ibn Bartal’s second fatwa above, something appears to be missing from this
sentence. The meaning is that although a Muslim’s life is normally inviolable, the Muslims in this group have
rendered their lives violable through their actions.

177. InH and T: ().

178. This sentence, unique to Ibn Bartal’s third fatwa, appears to be corrupted. All three manuscripts of
Selected Jewels (BNRM 2:44, H 249, and T 264) and the Hasaniyya Library manuscript of Precious Jewels (Ms
12574, 2:238) read (&b ske) (‘Tmad al-Marini), but no Marinid ruler was known by that name and Ibn Bartal lived
in the late fifteenth century, in the (post-Marinid) Wattasid era. The mention of events upcoming in October
and the reference to occupied Asilah reinforce the conclusion that the fatwa addresses Portuguese occupation
in late fifteenth-century Morocco; Portugal captured Asilah in 1471. The Tunisian National Library manuscript
of Precious Jewels (MS 5354, fol. 241b) records a blank space instead of ‘Imad, indicating a particular problem
with this name or word. A fourth manuscript copy of Selected Jewels, recently made available online through
the digital manuscript library of the Fondation du Roi Abdul Aziz Al Saoud in Casablanca, also reads ‘Imad
al-Marini (MS 584, p. 47; full fatwa 46-47). 1 suggest emending the text to read (&4 oLex) (‘Uthman al-Marini).
Although the reference to a Marinid ruler remains anachronistic, the Marinid sultan Abu Sa‘ld “‘Uthman III
(r. 1398-1420) was in power in 1415 when Portugal captured Ceuta. It may be that part of a legal response to
that earlier conquest was inserted into this fatwa. On this point, see Hendrickson, Leaving Iberia, 275, n. 16.
In their editions of this fatwa, ‘Atwi has ‘Inan al-Marini (‘Atwi, “al-Jawahir al-mukhtara,” 132), al-Amin has
‘Imad al-Marini (“al-Jawahir al-mukhtara,” 1:172), and Cherif and al-Zahiri have ‘Uthman al-Marini (Cherif and
al-Zahiri, “Fatawa Ibn Bartal,” 70; Cherif, “Qadaya harija,” 66). None of these authors note variants or address
the anachronism in the text. I have appended to this edition an example image from each manuscript; since
readers may wish to see this passage, in particular, I have chosen the page containing this passage to serve as
each manuscript’s sample image.

179. In addition to the name discussed in the preceding note, I have made additional emendations to this
passage on the basis of the text in Precious Jewels. For example, the three manuscripts of al-Zayyati’s text
re-emphasize the expectation that the region’s people await al-Marini (,UssY ls>.), but the Precious Jewels
version, which states that al-Marini’s victory is anticipated (JLasYi +>.), makes more sense (Hasaniyya Library
MS 12574, 2:38). This passage appears as follows in BNRM:
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7. Fatwa of al-Wansharisi (the “Berber Fatwa”)'®?
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Variant in H: (s)lasY ls ).

Variant in T: (,W=sY1). This word is smudged, perhaps as a result of an attempt to correct it to (JL=zVl). As
in BNRM, later in the sentence T seems to read (sLz~% I5l~), but the ink here is heavy and may also reflect an
attempt to correct the word to read (&), corresponding to (:+) in modern orthography.

Variant in the Hasaniyya Library manuscript of al-Tas{li's text: the passage ends with (:4,2), omitting ().

180. In H: (su»).

181. In H and T: (st § 0l caundkl dls |~ 0]).

182. In H: («9).

183. BNRM, 2:45(a)-2:45(b); H, 249-51; T, 264-66. BNRM MS 1698 repeats page numbers 45 and 46.
Al-Wansharisi’s fatwa begins on the first instance of page 45, which I refer to as 45(a) here (2:45 in the Arabic
text). The fatwa continues through the first instance of page 46 and ends on the second instance of page 45,
which I refer to as 45(b). An abbreviated version of this fatwa is included in al-Wazzani’s al-Mi ‘yar al-jadid,
3:28-31.

184. On Abu al-‘Abbas Ahmad b. Yahya al-Wansharisi, in addition to the sources cited above, see David S.
Powers, “Ahmad al-Wansharisi (d. 914/1509),” in Arabi, Powers, and Spectorsky, Islamic Legal Thought, 375-82.

185. H omits (). In T (&) has been corrected from (). In BNRM: ().

186. In BNRM: (slawa; cady op0).

187. In H: (Usey).

188. In H: (s =91 ,8J5).

189. H and T omit (JsY1).
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190. In H and T: (<0y).

191. In H: (c01),

192. T repeats ().

193. Qur’an 4:97-99.

194. In H: (49 51 ). In BNRM, there is a blank space with a line through it between () and (»»s¢).

195. Muhammad b. Isa al-Tirmidhi, Sunan al-Tirmidhi wa-huwa al-Jami¢ al-kabir, ed. Markaz al-Buhtith
wa-Tagniyyat al-Ma‘limat (Cairo: Dar al-Ta’sil, 2016), 2:601 (abwab al-siyar, bab ma ja’ fi karahiyat al-muqam
bayna azhur al-mushrikin, hadith 1709); Sulayman al-Azdi al-Sijistani AbG Dawiid, Sunan Abi Dawiid, ed. Shu‘ayb
al-Arna’it and Muhammad Kamil Qurra Balali (Damascus: Dar al-Risala al-‘Alamiyya, 2009), 4:280-83 (kitab
al-jihad, bab al-nahy ‘an qatl man i‘tasama bi-I-sujud, hadith 2645); Ahmad b. Shu‘ayb al-Nasa’i, Kitab al-Sunan
al-kubra, ed. Hasan ‘Abd al-Mun‘im Shalabi and Shu‘ayb al-Arna’it (Beirut: Mw’assasat al-Risala, 2001), 6:347-48
(kitab al-qasama, bab al-qawd bi-ghayr hadida, hadith 6956).

196. In H and T: (o).

197. T omits (o).

198. In T: («). In BNRM and H: (,.). I have emended this word on the basis of Ibn Rushd al-Jadd’s
al-Mugaddimat al-mumahhidat, al-Wansharist's source for this paragraph. See Ibn Rushd al-Jadd, al-Muqaddimat
al-mumahhidat li-bayan ma iqtadathu rusim al-Mudawwana min al-ahkam al-shariyyat wa-I-tahsilat
al-muhkamat li-ummahat masa’iliha al-mushkilat, ed. Sa‘id Ahmad Arab (Beirut: Dar al-Gharb al-Islami, 1988),
2:153. This work is Ibn Rushd al-Jadd’s commentary on Sahniin’s Mudawwana.

199. Emended on the basis of the context; all three manuscripts read (s53).

200. In T: (liss).

201. I have emended this word on the basis of the context. In H and T: (:»). In BNRM, there is a blank
space with a line through it between (Jis+) and (J»). The same term (al-dajn) appears below, so this usage is not
anachronistic.

202. T omits (4).
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203. In H: (¢d 3U5). In T (55 SUs).

204. Abi al-Walid al-Baji (d. 474/1081) was an Andalusi judge and jurist. On him, see Makhlif, Shajarat
al-nur, 1:178.

205. Hrepeats (23 V).

206. In BNRM: (b)),

207. In H: (a25b,0).

208. T omits (3,25).

209. In BNRM: (45).

210. T omits (Js).

211. In T: (x5 »2d)), although («xs) appears crossed out.
212, In H: (&)

213. Emended; all three manuscripts read (»23).

214. In BNRM and H: («-£). In T, this word has been corrected but appears to be (-« ), a reading supported
by the text in Tbn Rushd’s al-Muqaddimat al-mumahhidat (2:154).

215. In T: (p&xaY).

216. In all three manuscripts: (- 1=>). I have emended the text on the basis of Ibn Rushd’s al-Mugaddimat
al-mumahhidat (2:154).

217. This text is al-Wadiha fi al-figh wa-I-sunna, composed by the Andalusi jurist ‘Abd al-Malik b. Habib

al-Sulami (d. 238/853). The two jurists mentioned here are Mutarrif b. ‘Abd Allah b. Mutarrif (d. 220/835) and
‘Abd al-Malik b. ‘Abd al-‘Aziz b. al-M3jishiin (d. 212/827 or 214/829), both students of Malik b. Anas.

218. This text is Ibn Rushd’s al-Muqgaddimat al-mumahhidat, cited above.
219. In BNRM: (ssl,).
220. In BNRM: (<L )).
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221. In al-Muqaddimat al-mumahhidat, 2:155: (& ssiz b).

222. Emended; the manuscripts omit (V).

223. Emended; the manuscripts read (J=).

224. T omits («ls).

225. In H: ().

226. In H: (o4 ).

227. In'T: (Ju).

228. In BNRM: (w); o). ‘Abd Allah b. Wahb (d. 197/813) was an Egyptian student of Malik b. Anas.

229. In H: ().

230. Abil ‘Abd Allzh Muhammad al-‘Utbi (d. 254 or 255/868-69), a Maliki jurist from Cérdoba, wrote the
Mustakhraja, also known as the ‘Utbiyya. Abl al-Hasan ‘Ali b. Muhammad al-Rib‘i al-Lakhmi (d. 478/1085-86)
was a prominent Maliki jurist in Ifriqiya (modern-day Tunisia). On al-Lakhmi, see Ibrahim b. ‘Ali Ibn Farhin (d.
799/1397), al-Dibaj al-mudhahhab fi ma‘rifat a‘yan ‘ulama’ al-madhhab, ed. Ma’miin b. Muhyi al-Din al-Jannan
(Beirut: Dar al-Kutub al-‘Timiyya, 1996), 298; Makhlif, Shajarat al-niir, 1:173.

231. In T: (Jee). In H: (o).

232. In H: (a).

233. In H and T: (Lea:d2).

234, In H and BNRM: (5,531),

235. Emended; the manuscripts read (.\¢).

236. InH and T: («7,-).

237. In H: (o5le2)).

238. In BNRM: ().

239. Abi al-Hasan al-Ash‘ari (d. 324/935-36), eponymous founder of the Ashari school of theology.
240. In H and T: (s J%). In BNRM: (s »); the word is unclear.
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241. In H: (c.ub).

242. Emended; the manuscripts read (ix,=).

243. In H: (of). In BNRM: (of 4).

244, This is the second instance of page 45 in the second BNRM volume; I refer to it as 2:45(b).

245. BNRM omits («; sl 4y).

246. Shihab al-Din Ahmad b. Idris al-Qarafi (d. 684/1285) was a prominent Egyptian Maliki scholar.
247. H and T omit ().

248. In BNRM: (=3L).

249. BNRM omits ().

250. In H: (1)) In BNRM and T: (@,ﬁ'). I have emended this name from al-Karkhi to al-Karki on the basis
of the context and of confirmation in another source. Muhammad b. ‘Umran, Abi Muhammad b. Abi ‘Abd Allah,
known as Sharaf al-Din al-Karki (d. 688 or 689/1289-90), was originally a Maliki jurist who moved from Fez to
Egypt, where he studied Shafii law and was a contemporary of Shihab al-Din al-Qarafi. The Maliki jurist Khalil
Tbn Ishaq al-Jundi (d. 776/1374) relates this same story about al-Karki in his commentary al-Tawdih. See Khalil
Tbn Ishaq, al-Tawdih: Sharh Mukhtasar Ibn al-Hajib fi figh al-Imam Malik, ed. Muhammad ‘Uthman (Beirut: Dar
al-Kutub al-‘Timiyya, 2010), 5:187. On al-Karki, see Ibn Farhiin, al-Dibdj, 417 (entry no. 578).

251. In T: (& . X<). BNRM omits (2 ;=s).

252. ‘Umar b. al-Khattab (r. 634-44) was the second caliph of Islam. This story, in which a man named ‘Abd
Allah Sbigh al-Timli is sent to him after questioning certain passages in the Qur’an, may be found in Ibn Rushd’s
fatwa collection: Ibn Rushd al-Jadd, Fatawa Ibn Rushd, 2:805.

253. In H: (y} (T).
254, 1 have emended this word on the basis of the context; all three manuscripts read (:3155) or («355),
255. Emended on the basis of the context; all three manuscripts read ().

256. 1 have emended this name on the basis of al-Tasili’s text. All three manuscripts of Selected Jewels
read (oW o) e of L= 52)), although BNRM has a line above (=) indicating a mistake. Jamal al-Din Abil
‘Amr Tbn al-Hajib (d. 646/1248-49) was a Kurdish grammarian and Maliki jurist who spent most of his life in
Egypt. He wrote jJami‘ al-ummahat (also known as al-Mukhtasar al-far‘), of which Khalil Tbn Ishaq’s Mukhtasar
is an abridgment. On Ibn al-Hajib, see H. Fleisch, “Ibn al-Hadjib,” in EF?; Ibn Farhiin, al-Dibaj, 289-91; Makhliif,
Shajarat al-nur, 1:241.
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257. Al-Wansharisi is quoting from Ibn al-Hajib’s Jami‘al-ummahat in this passage, but he omits a sentence at
this point regarding the recovery of property without cost from a thief. See Jamal al-Din Abu ‘Amr Ibn al-Hajib,
Jami® al-ummahat, ed. AbQi ‘Abd al-Rahman al-Akhdar al-Akhdari, 2nd ed. (Damascus: al-Yamama li-1-Tiba‘a
wa-1-Nashr wa-1-Tawzi‘, 2004), 253.

258. In BNRM: (astel).

259. In H and T: (eUd,).

260. Abii al-Hasan ‘Al b. Muhammad al-Ribi al-Lakhmi (d. 478/1085-86). On him, see note 230 above.

261. H omits (ox).

262. T omits (a1 of <3 V,).

263. InT: (S e s ).

264. In T: (gb), buyer; in al-Tasili and al-Wazzani, (xi) J) is added to the end of this sentence. Together,
these two variants change the meaning from an equivalence between the purchase of books and the purchase

of other objects (the likely intended meaning, as above) to an equivalence between tullab (students or religious
functionaries) and other buyers.

265. In H: (o).

266. In BNRM: (s L),

267. In H: (o30).

268. InH and T: (o).

269. In H and T: (sdaz).

270. In H: (5»%). Unclear in T.
271. T omits ().

272. In BNRM: (Js2Y)).

273. In T: (i 3).

274. ‘Abd al-Haqq b. Ghalib Ibn ‘Atiyya (d. 541/1147) was an AndalusI Maliki exegete. The full title of his
exegesis of the Qur’an is al-Jami® al-muharrar al-wajiz fi tafsir al-Kitab al-‘Aziz, better known as Tafsir Ibn
‘Atiyya. It has been published in numerous editions.

275. In T: (Ciwd). In BNRM: (Gaed).
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276. BNRM, 2:45(b)-46(b); H, 251-52; T, 266-67. This fatwa is included in al-Wazzani’s al-Mi’yar al-jadid,
3:36-38, with only slight differences. I do not translate this fatwa in Leaving Iberia.

277. In H: (=),

278. Abii al-‘Abbas Ahmad b. Muhammad al-Abbar al-Fasi (d. 1071/1660-61), known as Hamdiin, was a mufti

and preacher at the mosque of al-Andalus in Fez. On him, see Makhlif, Shajarat al-nur, 1:447; Kahhala, Mujam
al-mu’allifin, 4:1490-91.

279. Emended slightly, all three manuscripts omit the (s) in ().

280. In H and T: (p5).

281. InH and T: ().

282. InH and T: (5=).

283. In H and BNRM: (&,4)).

284. Emended on the basis of al-Taslli’s Precious Jewels; all three manuscripts read (< <sls).
285. This is the second instance of page 46 in the second BNRM volume.
286. In H: (eW).

287. H and T omit (& L),

288. In H and T: (J;).

289. In H: (5=).

290. In H: (=s3).
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291. In H: (o5'u). Illegible in T.

292. This paragraph summarizes a lengthier discussion found in Ibn al-Hajj's al-Madkhal. See Abl ‘Abd
‘Allah Muhammad al-‘Abdari (d. 737/1336-37), known as Ibn al-Hajj, al-Madkhal ila tanmiyat al-‘amal bi-tahsin
al-niyya wa-I-tanbih ‘ala ba‘d al-bida® wa-I-‘awa’id allati untuhilat wa-bayan shana‘atiha, ed. Tawflq Hamdan
(Beirut: Dar al-Kutub al-‘Timiyya, 1995), 1:216-18.

293, In H: ().

294. In H: (3). In T and BNRM: (« 3).

295. This hadith appears in ‘Al2> al-Din ‘Ali al-Muttaqi al-Hindi (d. 975/1567), Kanz al-ummal fi sunan
al-aqwal wa-1-afl, ed. Bakri Hayyani and Safwat al-Saqqa’, 5th ed. (Beirut: Mu’assasat al-Risala, 1985), 11:154
(kitab al-fitan wa-1-ahwa’ wa-I-ikhtilaf min gism al-aqwal, fasl fi qatl al-Khawarij . . . , bab al-fitan min al-ikmal,
hadith 31008).

296. T omits the foregoing hadith, from (at-) to (J-s).

297. InH and T: (- 3 L),

298. Hand T omit («k).

299. This statement is part of a hadith that appears in Muttaqi, Kanz al-ummal, 11:213-14 (kitab al-fitan min
fasl afal, fasl fi al-wasiyya fi al-fitan, hadith 31274).

300. H omits («).

301. In H and BNRM: (p's2)).

302. See Ibn al-Hajj, al-Madkhal, 1:218; I have been unable to locate this statement in any hadith collection.
303. T omits (_L).

304. In H and T: ().
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305. BNRM, 2:46-47; H, 252; T, 267. Al-Wazzani includes this excerpt in al-Mi‘yar al-jadid, 3:38-39, with only
slight differences.

306. In H: ().

307. InH and T: (S>).

308. In H: (caez). In BNRM: ((ae5).
309. In H: ().

310. Qur’an 4:97.

311. ‘Abd al-Rahman b. Muhammad Abi Zayd al-Tha‘labi (d. 875/1470-71) was a Maliki exegete born in what
is now Algeria. For his exegesis of these verses, see al-Tha‘labi, Tafsir al-Tha‘labi, al-musamma bi-I-Jawahir
al-hisan fi tafsir al-Qur’an, ed. ‘All Muhammad Mu‘awwad, ‘Adil Ahmad ‘Abd al-Mawjiid, and ‘Abd al-Fattah Abi
Sunna (Beirut: Dar Ihya> al-Turath, 1997), 2:287-89.

312. Qur’an 4:100.

313. Qur’an 5:51.

314. T omits (st=).

315. InH and T: (¢ JS5 k).

316. For the sources for this hadith, see above, note 195.

317. Muhammad b. Isma‘il al-Bukhari, Sahih al-Bukhari, ed. Mustafa al-Bugha (Damascus: Dar Ibn Kathir,
1993), 3:1025 (kitab al-jihad wa-I-siyar, bab fadl al-jihad wa-I-siyar, hadith 2631), 3:1040 (kitab al-jihad wa-I-siyar,
bab wujub al-nafir . . ., hadith 2670); Muslim b. al-Hajjdj al-Qushayri al-Nisabari, Sahih Muslim, ed. Muhammad
Fu’ad ‘Abd al-Baqt (Beirut: Dar Thya’ al-Kutub al-‘Arabiyya, 1991), 3:1488 (kitab al-imara, bab al-mubaya‘a ba‘da
fath Makka . . . , hadith 86); al-Tirmidhi, Sunan, 2:595 (abwab al-siyar, bab ma ja’ fi al-hijra, hadith 1693).

318. In H and BNRM: (0lslls sludly ndaiazd) 1a).

319. Qur’an 4:98.
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10. Fatwa of Bija’r’*
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320. Al-Bukhari, Sahih, 1:455-56 (kitab al-jana’iz, bab idha aslama al-sabiy fa-mata . . ., hadith 1291), 4:1675
(kitab tafsir al-Qur’an, bab “wa-ma lakum 13 tugatilina . . .,” hadiths 4311 and 4312).

321. In BNRM: (ol J1 53 0).

322. BNRM omits ().

323. Qur’an 4:100.

324. BNRM, 2:47-48; H, 252; T, 267. Al-Wazzani includes a version of this fatwa in al-Mi‘yar al-jadid, 3:39-41,

but mistakenly records the mufti’s name as Ahmad al-Jayy. The answer portion is reproduced in Ibn ‘Askar,
Dawhat al-nashir, 114-15.

325. In H: ().

326. InT: (3~).

327. In T: (<5 ;). In al-Tasili: («=). Al-Bija’1 appears to be the questioner in al-Zayyati’s introduction,
but Ibn ‘Askar makes clear that he is actually the mufti. See the biography for al-Bija’1 in Ibn ‘Askar, Dawhat
al-nashir, 114-15.

328. In H: (s=); in BNRM, the name is closer to ( =l than to (?Jw‘). Abt al-‘Abbas Ahmad b. Muhammad
al-Hajj al-Bija’ (d. ca. 901/1495) was a Maliki jurist who is described as being “from Bijaya, then Tlemcen,” but
who spent much of his career in Fez. The dates of his birth and death are not recorded, but Ibn ‘Askar states
that he died at the beginning of the tenth/sixteenth century. On the basis of this information, Muhammad Hajji
estimates his death date as 901/1495. Al-Bija’ is said to have studied with the Fez-based scholar ‘Abd Allah
al-‘Abddsi (d. 849/1446), and al-Wansharisi includes in the Mi‘yar a response by al-Bija’ to a question posed to
the scholars of Fez (al-Wansharisi, al-Mi ‘yar, 7:305). See Ibn ‘Askar, Dawhat al-nashir, 114-15; Hajji, Mawsu‘at
a9am al-Maghrib, 2:807-8 (a reproduction of Tbn ‘Askar’s entry). Several biographical entries treat the same
jurist but render his name as Abl al-‘Abbas Ahmad b. Muhammad b. ‘Tsa al-Laja’1. See Makhldf, Shajarat al-niir,
1:345; Ibn al-Qadi al-Miknasi, Jadhwat al-iqtibas, 1:122; al-Tinbukti, Nayl al-ibtihaj, 1:121.

329. 1 have not located a biographical notice for this jurist (Ahmad b. al-Hajj al-Baydawi or al-Baydawi),
who must have posed the question to al-Bija’i and then received his response. His name may also be () or a
similar variant. In al-Tasili, this jurist’s given name is Muhammad instead of Ahmad. Ibn ‘Askar identifies the
questioner as an Abii al-‘Abbas al-Bija’1; I have not been able to locate a biographical notice under this name,
either.

330. T omits (& <)),
331. This world is unclear in BNRM. In H: (0.
332. In H: ().
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333. In H: (cea ).

334. Emended from («sL=}) in all three manuscripts.

335. In H and BNRM: (1),

336. In T: (oL.sLb).

337. InH and T: (of 4)).

338. The question alludes to a hadith preserved by al-Bukhari and Muslim that emphasizes the need to
refrain from actions that are of questionable morality. See al-Bukhari, Sahih, 1:28-29 (kitab al-iman, bab fadl
man istabra’a li-dinih, hadith 52); Muslim b. al-Hajjaj, Sahih, 3:1219-20 (kitab al-musaqa, bab akhdh al-halal
wa-tark al-shubuhat, hadith 107 [1599]).

339. H and BNRM omit ().

340. All three copies read (| = L V). I have emended the text on the basis of the context and the text in
al-Tastll’s Precious Jewels and Tbn ‘Askar’s Dawhat al-nashir.

341. In BNRM: (% ¥ isL ).

342. In H and T: (s,¢k).

343. In H: (>5).

344, Qur’an 4:97.

345. This word is replaced by a line in BNRM.

346. Qur’an 4:98.

347. In T: (i), with a mark that may indicate a correction.
348. Qur’an 4:75.
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11. First Fatwa of al-Zawawi1**®
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349. Al-Muttagqi al-Hindi, Kanz al-‘ummal, 10:258 (kitab al-91m min qgism al-af<al, bab fifadl ..., hadith 29375).
350. The final part of this sentence (“God might further the religion even through a sinful man”) appears in
at least four hadiths. See, for example, Muslim b. al-Hajjaj, Sahih, 1:105-6 (kitab al-iman, bab ghilaz tahrim gatl
al-insan nafsah . . ., hadith 178); al-Bukhari, Sahih, 4:1540 (kitab al-maghazi, bab ghazwat Khaybar, hadith 3967).

351. In H: (e L),

352. BNRM omits (V).

353. In T (<)

354. In H: (14»). Unclear in T.

355. In H and T: (5,s221). In BNRM: («l,s241). [ have emended the text on the basis of the context.

356. In BNRM: («,5,2).

357. In T: («s9).

358. BNRM, 2:48; H, 252; T, 267. Al-Wazzani includes a version of this fatwa in al-Mi’yar al-jadid, 3:41.

359. Abl al-Hasan ‘Ali b, ‘Uthman al-Zawawi (d. 815/1412-13). All three manuscripts of Selected Jewels
read “al-Zarwali” (J1s,;), a name for which I could not locate a biographical notice. I have emended the nisba on
the basis of al-Tasiill’s Precious Jewels, both manuscript copies of which record the name as al-Zawawi (ssls;).
See the entries for Abu al-Hasan ‘Ali b. ‘Uthman al-Zawaw1 and for his son Mansiir b. ‘All al-Zawawi in the
following sources: al-Tinbukti, Kifayat al-muhtaj, 1:354 (al-Zawawi) and 2:251 (son); idem, Nayl al-ibtihaj, 1:373
(al-Zawawi) and 2:311 (son); Muhammad b. ‘Abd al-Rahman al-Sakhawi, al-Daw’ al-1ami‘ li-ahl al-qgarn al-tasi®,
ed. ‘Abd al-Latif Hasan ‘Abd al-Rahman (Beirut: Dar al-Kutub al-‘llmiyya, 2003), 5:232 (al-Zawawi) and 10:158

(son). In al-SakhawT’s first entry, the father’s name is rendered “‘Ali b, ‘Uthman al-Manjulati al-Bukhari,” but in
light of all the other notices this may be understood to refer to al-Zawawi. Although al-Zawawi1 lived in Bijaya,
these opinions appear to be concerned with Iberian Muslims; they must predate the Portuguese conquests in

the Maghrib. I do not translate these three fatwas in Leaving Iberia.
360. H omits ().
361. In H: (caekd).
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362. BNRM, 2:48; H, 252-53; T, 267. Al-Wazzani includes this fatwa in al-Mi’yar al-jadid, 3:41-42.

363. In BNRM: (5).

364. BNRM, 2:48; H, 253; T, 267-68. Al-Wazzani includes this fatwa in al-Mi ‘yar al-jadid, 3:42.

365. In H: (53).

366. H repeats (i>'s).

367. InHand T: (5% 2 i) aa).

368. In H and T: (5» Lls).

369. Al-Bukhari, Sahih, 3:1025 (kitab al-jihad wa-I-siyar, bab fadl al-jihad wa-I-siyar, hadith 2631), 3:1040
(kitab al-jihad wa-I-siyar, bab wujab al-nafir . . ., hadith 2670); Muslim b. al-Hajjaj, Sahih, 3:1488 (kitab al-imara,
bab al-mubaya‘a ba‘da fath Makka . .., hadith 86); al-Tirmidhi, Sunan, 2:595 (abwab al-siyar, bab ma ja’fi al-hijra,
hadith 1693).

370. InHand T: (&).
371. BNRM, 2:48-49; H, 253; T, 268. Al-Wazzani includes this fatwa in al-Mi’yar al-jadid, 3:42-43.

372. On Abii al-‘Abbas Ahmad b. Muhammad b. Zakri al-Tilimsani (d. 899-900/1493-94), see Tbn ‘Askar,
Dawhat al-nashir, 108-9; Makhluf, Shajarat al-nur, 1:386; al-Tinbukti, Nayl al-ibtihaj, 1:136-37; idem, Kifayat
al-muhtaj, 1:125-26; Ibn al-Qadi al-Miknasi, Durrat al-hijal, 48; Hajji, Mawsii‘at alam al-Maghrib, 2:798; M. Hadj-
Sadok, “Ibn Zakri,” in EF.
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15. Second Fatwa of Ibn Zakri*”
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373. Emended. In BRNM: (zle ol 0,5). In H and T: (¢ Lo 2l o) 0,50),
374, In T: (W),

375. In H: (<uis).

376. In H and T: (5,,53).

377. In H: (Juz).

378. In H: (_2b).

379. BNRM, 2:49; H, 253; T, 268. Al-Wazzani includes a version of this fatwa in al-Nawazil al-sughra, 1:419; this
version omits all of the city names.
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Example Pages from the Manuscripts
General Library and Archives of Tetouan MS 178 (T 264)
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Moroccan National Library MS 1698D (BNRM 2:44)
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Hasaniyya (Royal) Library MS 5862 (H 249)
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Tunisian National Library MS 5354, fol. 241b
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Hasaniyya (Royal) Library MS 12574, 2:238
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