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Weeding Out Disingenuous Emergency Orders: A Consistent Ethical Justification to Determine Whether
to Apply Jacobson v. Massachusetts’ Deferential Approach or the Tiered Scrutiny that Would Apply
Absent an Emergency
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ABSTRACT

The most compelling ethical justification for the use of public health police power in an emergency is that
the order enacted will have a profound, beneficial effect on the overall emergency: a tight causal nexus.
The strong, causal relationship to a largescale goal should protect public health orders that are time
sensitive and effective and should be evaluated under Jacobson’s test regardless of the type of right
infringed. With over 500,000 deaths from COVID-19, preparation for future emergencies should include
legal and ethical clarity on which orders are evaluated under a deferential approach and which call for
heightened or strict scrutiny.
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INTRODUCTION

Since the COVID-19 pandemic began, states and municipalities have used emergency police power, the
traditional tool for public health and safety emergencies, disparately, exhibiting wide latitude. Some states
enacted emergency measures that appear less likely to serve a substantial purpose and may represent
overreach or abuse of power while others have taken measures more causally related to public health. The
pandemic is coexisting with populism and a dangerous political trend that popularizes absolutism in religious,
speech, second amendment, business, and even corporate rights. Yet other important rights are threatened
by executive orders. It is difficult to sort out which of the many challenged emergency orders are justified.
Distinguishing free exercise claims from all others or valuing a right to interstate travel above a right to
reproductive health services generated confusion during the pandemic. Unjustified executive orders and
orders that last too long, do not use the least restrictive means, or lack reasonable exceptions are evidence
of government overreach and may unnecessarily threaten individual liberties.
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A consistent ethical justification and judicial analysis for emergency orders that infringe fundamental rights
would ensure protection of civil liberties while making exceptions to save lives and contain the virus. This
paper argues that regardless of the type of right infringed, the ethical factors that justify a temporary
infringement of rights in an emergency are the goal of the state action, its relationship to the emergency,
and the ability of the order to provide substantial relief. For future national emergencies, clear guidance
would help shape the policies that infringe rights allowing those orders most significantly impacting public
health and further scrutinizing ancillary ones. This approach differs from the current legal and ethical
approaches where, in many courts, the fundamentalness of the right infringed governs the analysis applied.
In the early stages of the COVID-19 pandemic, a rights-based outcry created hesitance to enact public health
measures in some states and remained a pervasive voice that limited public health powers throughout the
pandemic. Other executive orders less linked to overall outcome set in motion legitimate rights-based
challenges. Currently, circuits are split on which analysis to apply to certain rights. There is an opening to
balance the two competing needs: the need to limit government overreach and the need to protect the
public.

I. The Ethical Justification for Infringing Rights in Public Health Emergencies

The moral justification for any order relies on its potential benefits and its ability to accomplish a legitimate
public health goal in a reasonable way. Ending the pandemic, containment of the virus, and saving lives are
appropriate policy goals that justify larger infringements. Ancillary policies may justify lesser intrusions.
When the least restrictive means possible are employed, although not a legal requirement in emergencies,
a balance between rights and public health should emerge. The ability to infringe rights severely, even to
force people to quarantine, is well established, making the inconsistent treatment of certain rights over
others suspect. Freedom to behave in ways that promote viral transmission and social conditions that
encourage people to sue their elected officials over restrictions (and local representatives to sue governors)
pose challenges to public health police power.

Public health emergencies are a long-recognized exception to the otherwise substantive applicable caselaw,
even when they possibly infringe otherwise fundamental rights.! Jacobson v. Massachusetts which allows
emergency executive and legislative action under police powers if the action is reasonable, sometimes
controls emergency orders.? When applied to some liberty interest affected by an emergency order, courts
interpret Jacobson’s deferential rule to operate more like a rational basis test. Yet Courts apply heightened
or strict scrutiny to emergency orders inconsistently based on the type of right. Rather than just a cut-out
for religious practices, there is a mix of jurisprudence making valuable emergency public health measures
increasingly vulnerable to preliminary injunctions. Recent circuit court and Supreme Court cases may have
implications even beyond religious freedom. Other orders, like restrictions on abortion access, serve less
important purposes in the emergency, and their surviving challenges may demonstrate an ethical or judicial
lapse.

More consistent rules can be developed to distinguish orders to which Jacobson’s deferential approach, or
a rational basis scrutiny should apply from those calling for heightened, or strict scrutiny even during the
public health crisis. Rather than applying Jacobson inconsistently, the goal of the state action and its
relationship to the emergency should govern, something aligned with the dissents in Catholic Diocese of New
York v. Cuomo and South Bay Pentecostal v. Newsom (2021), which suggest deference to the state and to
experts. 3 Public health emergencies by necessity call for public health expertise, consistent with the
legislative and executive power Jacobson reserved for those with special knowledge of the crisis. In an
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emergency, orders need to be enacted and enforced quickly to have the most impact on public health and
safety. “The constitution is not a suicide pact.”* The law should reflect the ethical justification, something
that would preserve fundamental rights from arbitrary subjugation, while honoring the goals of public health
and safety within a social compact. One important caveat is that the public health policy should be effective
or have a high likelihood of success within a short duration. There should be no opportunity to extend a state
of emergency or allow room for unnecessary public health police powers. The ethical obligation of public
health officials is high when the public gives up rights to follow intrusive recommendations or requirements.

Some of the legal challenges to public health orders during the pandemic may reflect a lack of public trust in
the public health officials advising government entities. The failure of some orders to adequately protect the
population rightly opened the door to challenges, and incorrect assertions like the widespread public health
official word that masks would be ineffective decrease public confidence in the entities that exist to protect
the public in public health emergencies. The constitutional rights that we value so deeply should not be
infringed for orders based on bad advice. This analysis should extend to those orders that are predictably
substantially linked to the desired results.

Il.  Jacobson v. Massachusetts and Deference to Policymakers

Jacobson gives deference to legislatures and state executives in public health (police power).> In Jacobson,
Justice Harlan wrote, “...the police power of a State must be held to embrace, at least, such reasonable
regulations established directly by legislative enactment as will protect the public health and the public
safety.”® Jacobson’s use of the term “social compact” supported deference to orders supporting public
health. In dicta, the Court discussed both quarantines and requirements that people join the army against
their will, saying “protecting the public collectively from danger” does not depend on “willingness” of the
people.” Social compact language is a basis for public health laws and must be balanced to avoid infringing
liberty superfluously. Rights absolutism has become part of the partisan populist culture, leading to an
extreme view of the sanctity of rights and the degradation of social compact theory.

Jacobson confirms that rights are not absolute. Lindsay Wiley and Stephen Vladeck warn that Jacobson is
used to suspend constitutional rights during emergencies, rights they assert should not be infringed without
full judicial review.® Essentially, their argument favors the constitutional caselaw that would apply absent
the emergency. Rather than suspending the constitution, | assert Jacobson operates within it, balances rights
and the ability to protect the public, and includes language to prevent abuse of power. Although, there may
be circumstances where strict scrutiny should apply rather than Jacobson. In the majority opinion, Justice
Harlan said, “...in order to prevent misapprehension as to our views, to observe -- perhaps to repeat a
thought already sufficiently expressed, namely -- that the police power of a State ... may be exerted in such
circumstances or by regulations so arbitrary and oppressive in particular cases as to justify the interference
of the courts to prevent wrong and oppression.” The beginning of that quote is noteworthy: the Jacobson
Court predicted that Jacobson could be misinterpreted to deny judicial review for arbitrary use of state police
power, making it vulnerable to abuse. The Jacobson balance affirms state police power to protect public
health but does not bar judicial review of legislation or orders to weed out those that do not serve a
legitimate public health purpose, or that do so in too invasive a way.

Jacobson, a 1905 case, was heard before the development of the levels of scrutiny now applied to
constitutional cases,® making it arguably outdated and ripe for clarity. Jacobson’s tone and wording sound
a lot like the later developed rational basis, the low-level scrutiny often applied to economic or other statutes
and orders that infringe rights but do not call for heightened scrutiny.®
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[ll.  COVID-19 Cases Vary in Their Application of Jacobson
a. COVID-19 Religion Cases

In Roman Catholic Diocese of New York v. Cuomo, the Supreme Court per curiam ordered an injunction
preventing New York from enforcing an executive order limiting occupancy at religious services.** Gorsuch
approached it as a straightforward free exercise case arguing that while some commercial venues deemed
essential services had no capacity limits imposed, religious services were being capped at 10 to 25 persons.
According to Gorsuch, the executive order singled out religion in violation of the First Amendment, and he
admonished the potential use of Jacobson to avoid the traditional strict scrutiny test. Yet Gorsuch failed to
apply Employment Division, Department of Human Resources of Oregon v. Smith,*? which holds that states
may require individuals to comply with neutral laws. Smith confirms that a law that does not target a religion
may be upheld. Instead, Gorsuch looked to Church of Lukumi Babalu Aye, Inc. v. Hialeah.*> In Roman Catholic
Diocese of New York, Justice Kavanaugh declared the New York order not neutral and found it violated Smith.
Kavanaugh extends Smith’s neutrality argument beyond reason, as Justice Sotomayor points out.'* While
restrictions in many states treat religious services like other similar events and need not treat them like
grocery stores or other businesses where people do not linger, sing, or gather for extended periods, the
Kavanaugh view broadens the comparable peer group for the sake of the religious neutrality and whittles
away at Smith.

The cases arguably indicate favoritism of religious gatherings. With the use of technology and the varying
tests on how integral attending services is to the practice of a particular religion, religion may not have been
impacted wrongly or fundamentally, something outside the scope of this article, and specific to peoples’
sincere religious beliefs. Like quarantining, which is much more intrusive, the public health benefits of
suspending or limiting the size of gatherings are great. In South Bay Pentecostal Church v. Newsom (2021)*
Kagan, joined by Breyer and Sotomayor, warns against armchair epidemiology, a warning that comports with
deference to health departments, scientists, and experts aligning with Jacobson’s holding, yet not
mentioning it.® The Kagan, Breyer, and Sotomayor view alleviates the need to apply Lukumi or Smith.

In one case, a federal court held Jacobson does not cover religious liberty, suggesting a limited carve out that
may comport with the Gorsuch and Kavanaugh positions.” Then, the issue not truly resolved yet is whether
courts should apply varying degrees of scrutiny like they would in non-emergencies to other constitutional
rights as well.

b. Application Beyond Religious Freedom

In National Association of Theatre Owners v. Murphy, a COVID-19 business closure case, a New Jersey court
cited Jacobson for its rational basis scrutiny, a view that asserts Jacobson comports with the later developed
rational basis test,'® also saying, “the COVID-19 pandemic is the very sort of health crisis envisioned
in Jacobson.” ° The New Jersey court cited Roberts’ concurrence in South Bay Pentecostal (2020)%° to back
up its assertion that courts must defer to elected officials, something accomplished by applying Jacobson.
An ethical analysis of business closures should justify them according to their substantial impact on reducing
transmission.

In Bayley’s Campground v. Janet Mills,?* tourism businesses and travelers sued Maine challenging Executive
Order 64 which required a 14-day quarantine for people entering Maine. The judge took the view that
Jacobson is inapplicable and too lenient, and that the tiered structure of modern constitutional jurisprudence
makes Jacobson inapplicable, and perhaps not even good law. Judge Walker, the federal district court judge,
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stated, “the permissive Jacobson rule floats about in the air as a rubber stamp for all but the most absurd
and egregious restrictions on constitutional liberties, free from the inconvenience of meaningful judicial
review.”?? As all states do, Maine had “compelling interests in managing the fallout from the pandemic.”%3
The First Circuit affirmed. As a matter of law, whether the court was correct to apply the scrutiny based on
cases governing the right to interstate travel or the deferential Jacobson justification for the use of public
health power is unsettled among the circuits. As a matter of ethics, the relationship to the pandemic justified
the intrusion.

Arguably, for consistency, if cases that limit access to abortions reached the Supreme Court, the justices
would have to evaluate them according to the appropriate scrutiny. In In re Abbott,?# the Fifth Circuit applied
Jacobson avoiding the Planned Parenthood v. Casey undue burden test. Later, the Eighth Circuit similarly
justified an Arkansas law.? This is inconsistent with the Supreme Court analysis in Catholic Diocese of New
York, where the Court did not defer to Jacobson, although religion is the distinction. Like the reasoning in
Catholic Diocese, the Eleventh and Sixth circuit courts held that the Casey undue burden test should govern,?®
just like Smith or Lukumi should govern free exercise cases.?’

Throughout the states, cases during the pandemic have been brought to protect personal freedoms?
including second amendment rights, ?° the right to attend school (basic education and educational
equality),?® to be free from unconstitutional takings,3! to keep businesses open,3? to be free of wearing a
mask,3 to stay home,** to block or hold a campaign rally,* rights of other organizations to have equal status
in treatment as churches,® and many other issues. The constitutional challenges indicate how common
rights-based objections to limitations on freedom are.?” The heightened or strict scrutiny analysis of religious
freedoms could extend to other constitutional claims (as it was applied to the right to travel in Bayley’s
Campground), as many plaintiffs have asserted. That trend may indicate populist views of absolutism of
certain rights beyond the rightful protection of long recognized rights. The liberal justices” approach would
weigh the input of elected officials relying on experts more, while the conservative justices” approach would
apply the same level of scrutiny that would apply absent an emergency. As long as there is a tight causal
relationship to harm reduction and an end to the crisis, and the orders are tailored to the goal, the dissent
in Catholic Diocese provides a more workable, practical solution that has potential to save many more lives.
Checks on that power are necessary and exist within the Jacobson framework. The justification for reliance
on health experts is limited to their ability to deliver on meaningful policies that protect the public. An
overuse of Jacobson to justify public health laws in the realm of non-emergencies may have contributed to
public distrust, something outside the scope here.

IV.  Strength of the Causal Relationship to the Big Picture Solution, Harm Reduction, and Life Saving
a. Justifying Time-Sensitive Outcome-Determinative Orders of Limited Duration

Among time-sensitive orders, a distinction between actions or executive orders with a direct relationship to
a big picture goal in an emergency and those with an indirect relationship could bring the ethics and the law
closer. Time sensitive emergency orders which are immediately and obviously beneficial, even when they
infringe what ordinarily could not be infringed, could be analyzed under the Jacobson test that is quite a bit
like the rational basis standard found throughout constitutional law, or, if they are analyzed under strict
scrutiny, may also be found to serve a compelling interest. They may not, of course, be arbitrary or single
out a protected class. The justification for giving a strict scrutiny analysis to free exercise claims but not to
other fundamental rights is an inconsistency that should be remedied. Yet, under any analysis only those
orders tethered to a legitimate goal would survive.
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All emergency measures violate normally held rights—quarantining and stay-at-home orders are arguably
larger intrusions on protected rights than an inability to attend church in person, yet a quarantine’s legality
is settled law. The ethical justification should be saving many lives and overall containment serving to end
the pandemic. Pandemic policies, applied fairly, and for a very short time, aiming to eliminate super spreader
events should not result in a rights-based outcry, and when they do, arguably courts should use consistent
analyses to find the appropriate limitations to those rights.

b. Availability of the Normal Legislative Process and Accountability for Orders That Are Not Time
Sensitive or That Solve a Less Pressing Need

Orders that last too long or that only indirectly help with containment, but that interfere with a constitutional
right should rightly fail unless held to the same amount of accountability as nonemergency public health
laws. For example, lumping abortion restrictions in an order delaying elective procedures while arguably
disingenuous, is also not ethically justified because the goal of the policy does not concern ending the
pandemic or containment. It concerns the limited goal of saving a very small portion of a state’s medical
resources and personnel for COVID-19 care, something that may be achieved many ways. Similarly, but
pertaining to arguably less fundamental rights, orders preventing people from entering contracts, evicting
tenants, and accessing non-pandemic related elective healthcare have only indirect benefits to the overall
public health emergency. Those orders fulfill worthy narrower goals, but they do not necessarily call for
special deference; the goal may not justify the infringement and there may be time for a legislative process
as well as a judicial one. In a different emergency, like a hurricane with potential for risking the lives of the
population and of rescue workers, a few days of curfew or evacuation enacted to prevent loss of life could
be governed by Jacobson, while a two-month curfew that would have no direct impact on the immediately
pressing emergency even if it had public health benefits and served the common good, e.g., by making clean
up easier, calls for more scrutiny.

CONCLUSION

The most compelling ethical justification for the use of public health police power in an emergency is that
the order enacted will have a profound, beneficial effect on the overall emergency: a tight causal nexus. The
strong, causal relationship to a largescale goal should protect public health orders that are time sensitive
and effective and should be evaluated under Jacobson’s test regardless of the type of right infringed.
Ancillary intrusive public health orders should not get Jacobson’s deferential approach. The language
Gorsuch used to justify strict scrutiny could curtail previously recognized police power and cost lives for the
sake of liberty, the precise result Jacobson sought to avoid in its “social compact” language. Populism is
coinciding with the COVID-19 pandemic. As things are now, one result could be that, in the beginning of the
next public health emergency, theaters, lecture halls, schools, and group fitness classes would be closed but
churches open despite their similar risk of disease transmission. The result also could be the wrongful and
unnecessary infringement of other rights when the policy is not likely to be outcome-determinative. If the
full range of rights exercised absent emergencies remains owed to the people in emergencies, or courts
continue disparate analyses of orders infringing those rights, many orders could face preliminary injunctions
before they can save lives, while other orders could unnecessarily restrict liberty. That result further
undermines trust in public health experts and elected officials. While civil liberties are the pillar of liberal
democracy, a temporary (an established shortest possible period) decrease in liberties is imperative to the
future enjoyment of those civil liberties. With over 500,000 deaths from COVID-19, preparation for future
emergencies should include legal and ethical clarity on which orders are evaluated under a deferential
approach and which call for heightened or strict scrutiny. There is a decisive question: Will the order contain
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the virus, save many lives, or bring the crisis to an end using reasonable means under the circumstances? If
so, the order likely deserves the Jacobson analysis.
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