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The Women Who Don’t Get Counted

Caelan Rathke*

ABSTRACT

The current incarceration facilities for the growing number of women, are depriving expecting mothers of
adequate care crucial for the child’s mental and physical development. Programs need to be established to
counteract this.
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INTRODUCTION

Currently, Diana Sanchez was eight months pregnant when she was arrested for identity theft and put in
a prison cell in Denver. At five a.m., two weeks after being incarcerated, she announced to a deputy outside
her cell that she was going into labor. Footage from a camera in her cell shows her pacing anxiously or
writhing in her bed for the five hours preceding the arrival of her son. She banged on the door and begged
for help. All she received was an absorbent pad. She gave birth alone in her prison cell on July 31, 2015,
around 10:45 am. At 11:00 am, a prison nurse walked in to cut the umbilical cord and take Sanchez’s
newborn baby without offering postnatal care. Sanchez was later sent to a hospital, and her baby was
separated from her until she was put on probation. In 2018, on behalf of her three-year-old son, Sanchez
sued Denver Health and Denver Sheriff Department and won a $480,000 settlement.!

Though many more men are incarcerated than women, the rate of growth of female incarceration has
exceeded that of male incarceration for decades. One study estimated that 231,000 women are currently
incarcerated in the US,? 80 percent of whom are mothers, and 150,000 pregnant.® Another recent study of
1,396 incarcerated pregnant women found that 92 percent had live births, 6.5 percent had stillbirths or
miscarriages, and 4 percent terminated the pregnancy. The authors found that there is no system of
reporting pregnancy outcomes in US prisons.

There is a noteworthy ethical lapse in mental, emotional, and medical care that threatens the well-being
of pregnant women in prison. According to Carolyn Sufrin, “Pregnant incarcerated people are one of the
most marginalized and forgotten groups in our country... and women who don't get counted don't count.”
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4 Poor documentation, visibility, and transparency contribute to the systemic abuse of incarcerated
women. Studies document women giving birth alone in cells and shackles in solitary confinement. Their
complaints regarding contractions, bleeding, and other pains of labor are often ignored.®

l. Prenatal Care in American Prisons

Diana Sanchez was not offered any prenatal care after she was incarcerated. And neither she nor her son
received appropriate postnatal care.® Sanchez was on medication for opioid withdrawal while pregnant,
which could have been detrimental to her baby’s health.” There is an unacceptable absence of pre- and
postnatal care in most US prisons. A lack of regulation makes the availability of perinatal care unpredictable
and unreliable.

Several studies confirmed that there is not a standard for prenatal care for women incarcerated during
pregnancy. ® Knowledge of the appropriate mental and physical care pregnant women require, addiction
support, and support for maternal-infant bonding all exists outside the prison system and ought to be used
as a benchmark. At the very least, pregnant women, birthing women, and new mothers should not be
placed in solitary confinement or shackled.® In the prenatal arena, depriving an individual of adequate
healthcare is not appropriate and could be cruel and unusual.

Only 18 percent of funding in prisons goes to health care for the prisoners. That is roughly $5.7 thousand
per prisoner, according to an NIH study done in 2015.%° There should be an adequate amount of funding
for the health needs of incarcerated pregnant women. By depriving pregnant women of healthcare, the
prisons are depriving the fetus of adequate care.

I1. Respect for Autonomy During Incarceration

Women maintain healthcare autonomy even when incarcerated. The purpose of a prison sentence is
retribution for crimes and rehabilitation to prevent reoffending.!! The separation of a mother and newborn
causes significant developmental and psychological harm to the child and the parent. Parent-child
separation does not serve the purpose of retribution or rehabilitation and is authorized only due to prisons’
limited space and resources that make it difficult to accommodate children, as well as a state interest in
children’s best interests or the custody rights of the other parent. When it is possible to keep a family
together, prisons should make every effort to do so for the health of the mother-child relationship.

Incarcerated people may become a burden to family or society due to prison medical neglect. For example,
diabetes and hypertension, which can occur during pregnancy, can worsen without treatment. The inability
to access the care they would otherwise want and need endangers women and poses a burden to the
healthcare system after incarceration,

Depersonalizing individuals convicted of crimes must be placed in the context of historical eugenics
practices. State-sanctioned sterilization and efforts to prevent women from reproducing were widespread
during the early 20th century.? Cases of coerced and nonconsensual sterilization of incarcerated women
and men evidence the history of eugenics.®Abortions are offered to some incarcerated women. *
However, many incarcerated women are denied the right to see healthcare providers to thoroughly discuss
abortion or other options.* Although the abortions are consensual, the quality of consent is questionable.

Il Prison Nursery Programs, “I need something to live for...”

Indiana Women'’s Prison (IWP), a max security female prison, has a program called Wee Ones that enables
women convicted of nonviolent crimes to spend 30 months bonding with their newborn child. It is one of
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eight programs in the country that allows pregnant mothers to spend the last few months of their sentence
with their children. It is a voluntary program that allows pregnant offenders a private room in a housing
unit. It offers parent education, resources that are accessible after release, and career education.

The program application process and the rules to which women must adhere to remain in the program are
stringent. The programs generally have a zero-tolerance policy. Even simply sleeping in the same bed as
the child or arguing with other mothers can result in termination from the program. Kara, a pregnant
woman incarcerated for drug possession, had a history of abuse in her family and tended to act out in anger
against her peers in the program. She was learning how to have healthy reactions to anger when handling
her child, but her temper ultimately led to her removal from the program. Her son was placed in foster
care, and Kara returned to the regular cells. In an interview before her transfer, she told the camera that
Charlie gave her a purpose. With tears in her eyes, she said, “Charlie was my way of life here [...] | need
something to live for [,] and | screwed up.”*®

Pregnancy in prison can be a way to improve quality of life for some women. Studies demonstrate that
nursery programs improve mental health of the incarcerated women.'” The secure attachment of the
infant to its primary caregiver promotes healthy development in the child and a bonded relationship with
the mother.'® The close bond between mother and child in prisons has been shown to decrease recidivism
and to reduce the burden on the foster care system.*® Women who do not qualify for these programs, or
are incarcerated in prisons without them, are separated from their newborn babies and their other
children. The disconnect can lead to the child rejecting the incarcerated mother once she is released.?

Programs like Wee Ones honor women’s autonomy while they are incarcerated. During interviews, the
women expressed that although raising a child in that environment is difficult, it was better than not being
with their children. While rocking a baby in her lap, one inmate expressed her frustrations with Wee Ones
but then paused to express gratitude and said, “After all, it’s prison. And prison ain’t supposed to be nice.”?
The ethical issue of autonomy reflects a more difficult dilemma in the prison landscape.

IV. Counter Arguments: Do the Nursery Programs Work for the Children and the Women

Typically, newborns are taken from their incarcerated mothers within two to three days of birth and sent
to live with a relative or placed in foster care. Many women are never reunited with their babies. There is
much debate over whether the programs are beneficial to the children. One ethical issue is whether
children, as innocents, are being punished either by being in the prison system or by being separated from
their mothers.

Skeptics, like James Dwyer, have argued against keeping innocent babies in the custody of incarcerated
mothers asserting that there is little evidence demonstrating that the programs rehabilitate the women.??
Dwyer commented on the “reckless” hopefulness the programs provide:

"It might, in fact, be the babies distract them from rehabilitation they should be doing instead. [...] They're
so focused on childcare and have this euphoria — they think they'll be just fine when they get out of prison
and they're not. We just don't know."?

One study showed that 58 percent of incarcerated women are arrested again after release, 38 percent are
reconvicted, and 30 percent return to prison within three years.?* Dwyer uses this data to argue that the
programs are not worthwhile. However, the data is not limited to the special population that had the prison
nursery experience. The data applies to all incarcerated women limiting its applicability. More importantly,



RATHKE, THE WOMEN WHO DON’T GET COUNTED, VOICES IN BIOETHICS, VOL. 7 (2021)

there is compelling evidence to support prison nursery programs.? The programs do decrease recidivism?2®
and prison misconduct,?” and they allow women to create stronger bonds with their children.?®

Bev Little argues that allowing mothers to bond with their babies only delays the inevitable separation and
will cause trauma and have other ill effects on the baby. ?° But others feel that stronger maternal-fetal
attachment is best for both parties. There is evidence that the bond, once formed, is long-lasting. Later in
life, there is less drug addiction among children who stayed in the nursery rather than being separated from
their mothers.3°

Another counterargument is that the policies in prison nurseries are not as useful for motherhood outside
of the facility; thus, an issue with recidivism occurs because the women are less prepared for motherhood
upon release from prison. Prison nursery programs establish methods and procedures for successful
motherhood that are unique to operation within correctional environments. Yet, fortunately, parenting
classes offered by prisons and jails emphasize sacrifice, self-restraint, and dedicated attention to the baby.
These classes aptly apply to motherhood outside of prison.3!

One incarcerated mother experiencing addiction, Kima, was described as ambivalent toward her
pregnancy. “It’s something about knowing but not knowing that makes me not accountable or makes me
think I'm not accountable,” Kima shared.?? After the nurse confirmed her pregnancy, she acknowledged
fear and knew she would be held accountable to the baby. The occurrence of pregnancy ambivalence is
common.3? A study of a population of prisoners from Rhode Island found that 41 percent of the women
expressed ambivalent attitudes about pregnancy. 70 of the women from a population in San Francisco
expressed ambivalent or negative attitudes towards pregnancy.3* But the ambivalence of some women
toward pregnancy is not a reason to prevent women who feel differently from reaping the full benefits of
programs that support them during pregnancy.

Another counterargument is that prison is becoming a comfort that women might seek if they are homeless
or housing insecure. For example, Evelyn was released from a San Francisco jail after being arrested for
using cocaine. She was 26 weeks pregnant and had a four-year-old son in the custody of her aunt. Following
her release, she was homeless and using drugs in the streets. She felt that her only hope of keeping her
baby safe was to go back to jail. Like Kima, she had been in and out of jail from a young age. She grew
accustomed to and dependent on the care provided there. While incarceration can provide a home and a
nursery, there is no ethical reason to argue for making prison less comfortable by separating babies and
children from incarcerated women. Instead, these facts suggest we are not doing enough for women
outside prisons either.

CONCLUSION

Many experts stress the dearth of research and information on these women and their babies. There is no
empirical data to show how big the problem is, but there is evidence that programs providing nursery care
for the children of incarcerated women have many benefits. Because the research is not largescale enough,
many pregnant women in the prison system are ignored. Many women give birth in unacceptable
conditions, and their children are taken from them the moment the umbilical cord is cut. While the US
incarcerates too many women, a movement to expand prison nurseries could help new mothers bond with
their children. Strong educational programs could aid in lowering the rates of recidivism by providing
therapeutic resources for mothers.®
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There is a growing problem of mass incarceration in the US as many women are placed in correctional
facilities. Most of these women are convicted of possession or use of illegal substances.?® Many women
come from disadvantaged backgrounds, poverty, and have experienced addiction. Depriving an expectant
mother of adequate care is cruel and irresponsible both to the mother and her innocent child.

The criminal justice system is harming children both mentally and physically. Reform of the system is
needed to provide the basic care those children need. Programs like IWP’s Wee Ones are necessary for
physical, psychological, and social development. A program that offers a place for mothers to raise their
babies in the community of other mothers would incentivize and facilitate healthy parental habits. Further
programs for mothers who are released from prison would give them valuable resources to keep them
from returning and encourage healthy relationships between the mother and the baby.
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