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INTRODUCTION

On October 1, 2010, the People's Republic of China ("China") implemented
nationwide reform to standardize criminal sentencing in the form of two
landmark judicial documents with the goal of reducing unwarranted
sentencing disparities and establishing relatively independent sentencing
procedures. On that date, all Chinese courts implemented the Directive on
Sentencing in the People's Courts (for Trial Implementation) ("Directive on
Sentencing"),' promulgated by the Supreme People's Court ("SPC"); and the
Opinion on Certain Issues of Standardized Sentencing Procedure (for Trial
Implementation) ("Opinion on Sentencing Procedure"),' promulgated by the
"Two Supremes" and "Three Ministries."' These "guidance" documents, which
provide strict standards and specific procedures for criminal sentencing,
triggered full-scale "standardized sentencing reform" ( A M 011 r *)
(liangxing guifanhua gaige) throughout the Chinese court system. This article
briefly discusses the primary impact and possible implications of these new
reforms, in particular the Directive on Sentencing.

The Directive on Sentencing and Opinion on Sentencing Procedure have
no legally binding effect. Of course, these standardized sentencing rules would
enjoy stronger legal effect if promulgated as laws by the National People's
Congress (NPC) or as a judicial interpretation by the SPC, as authorized by the
Standing Committee of the NPC. Specific sentencing rules can be seen as
applying the penalty range provisions of the Criminal Law. It is usually the
NPC that promulgates and amends basic laws such as the Criminal Law and
the Criminal Procedure Law, and the SPC itself seems not to have gained
sufficient experience to enact a complete judicial interpretation on sentencing

AJ (iEf) [Directive on Sentencing in the People's Courts (for
Trial Implementation)], (promulgated by the Sup. People's Ct., Sept. 30, 2010, effective Oct.
1, zoo), available at http://baike.baidu.com/view/4 5439 02.htm [hereinafter Directive
on Sentencing]. A legal document titled "trial implementation" will be subject to later
revision; this designation does not alter its legal effect.

1,_IJ (i47) [Opinion on Certain Issues of Standardized
Sentencing Procedure (for Trial Implementation)] (promulgated by the Sup. People's
Ct., Sup. People's Proc., Ministry Pub. Security, Ministry St. Security & Ministry of
Justice, Sept. 30, 20o, effective Oct. 1, zoo), SUP. PEOPLE'SCT. GAZ. (P.R.C.), available at
http://www.court.gov.cn/qwfb/sfwj/yj/201012/t20o212o_1201 4 .htm [hereinafter Opinion
on Sentencing Procedure].

' The "Two Supremes" refers to the Supreme People's Court (SPC) and Supreme
People's Procuratorate (SPP); the "Three Ministries" refers to the Ministry of Public
Security (MOPS), Ministry of State Security (MOSS) and Ministry of Justice (MOJ).

4 Any issue relevant to the concrete application of statutes and legal orders in judicial
trials is subject to the SPC's interpretation ("J I Jf &
,M6Jf &i" fU E~ iL [Resolution on
Reinforcing the Interpretation of Laws] (promulgated by the Standing Comm. Nat'I
People's Cong., June 1o, 1981, effective June io, 1981) art. 2, available at http://www
.chinacourt.org/flwk/show.php?file-id=19o6.
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issues for all offenses. But apparently the SPC thinks it necessary to promote
sentencing reform at present, relying on Article 127 of the Constitution of the
People's Republic of China to promulgate the Directive on Sentencing.' Article
127 authorizes the SPC to supervise trials in local courts and authorizes higher
courts in general to supervise trials in lower courts. The SPC's guidance on
sentencing, then, can be understood as a means of supervising criminal trials
at all levels. So the Directive on Sentencing and Opinion on Sentencing
Procedure are designated as pilot judicial documents without binding force:
they provide only supervisory guidance in sentencing, and a more formal set of

6
rules is to be enacted after sufficient data on sentencing are collected.

Proponents cite four major reasons in support of reforms to standardize
sentencing procedure. ' First, the sentencing ranges for fixed-term
imprisonment, as defined in the Criminal Law of the People's Republic of
China ("Criminal Law"),8 are often too broad. Of these ranges, forty percent
extend more than five years. For example, sentencing ranges of three to ten
years, ten to fifteen years, six months to five years, five to ten years, and five to
fifteen years are common in the Criminal Law; indeed, certain crimes require
the sentencing judge to choose one of several such sentencing ranges.' Second,

1-Mif [APPLICATION AND COMMENTARY ON THE DIRECTIVE ON SENTENCING IN THE PEOPLE'S
COURTS AND THE "Two SUPREMES AND THREE MINISTRIES"' OPINION ON CERTAIN ISSUES OF
STANDARDIZING SENTENCING PROCEDURE] 6 (%JA1 [Xiong Xuanguo] ed., 2010) [hereinafter
APPLICATION AND COMMENTARY ON THE SENTENCING REFORMS].

6 Id. at 36-37.

'See, e.g., id. at 6-7. Xiong Xuanguo was vice president and judge of the SPC from
August 28, 2005 to August 26, zon, and he is currently a member of the Standing
Committee as well as Secretary of the Politics and Law Committee of the Xinjiang
Uygur Autonomous Region Party Committee.

Under Article 45 of the Criminal Law, a fixed-term imprisonment (that is, a prison
term other than a life term) for a single offense is between six months and fifteen years.
A prison term resulting from reduction of a death sentence with two years' suspension
to fixed-term imprisonment is between fifteen and twenty years. SARAgflJgffi
[People's Republic of China Criminal Law] (promulgated by the Standing Comm. Nat'I
People's Cong., July 6, 1979, amended Mar. 14, 1997, effective Oct. i, 1997) art. 50,
STANDING COMM. NAT'L PEOPLE'S CONG. GAz. (P.R.C.), available at http://www.mps.gov
.cn/n6/n1282/n3493/n3763/n493954/494322.html. A person convicted of multiple
crimes may be sentenced to a maximum term of twenty years. Id. art. 69.

9 Id. arts. 104 (lists potential sentences, including between five and fifteen years'
imprisonment for instigating subversion of state political power and the overthrow of
the socialist system by spreading rumors, slander, or other means; those taking a
leadership role in the offense or otherwise committing a grave offense may be
sentenced to not less than five years' imprisonment), 1o9 (potential sentences including
up to five years' imprisonment for a state official who, while performing public duties,
leaves his or her post without authorization and defects to another country,
endangering the PRC's national security; under more "serious" circumstances, the court
may impose a sentence between five and ten years), 232 (sentence of three to ten years'

249



Columbia Journal ofAsian Law, Vol. 24, No. 2 (2011)

there are no quantitative standards for the application of sentencing factors.
Third, current procedure includes no systematic or objective sentencing
method, and judges usually base sentencing on their own subjective
experience and judgment. Fourth, current procedure has not yet established a
sentencing procedure sufficiently independent of the adjudication of guilt, and
thus no strong justification for sentencing can be offered beyond guilt itself.
Skepticism concerning the fairness of sentencing is common among the
public."o In sum, the unwarranted sentencing disparities that result from
unrestrained discretion make it necessary to promulgate clear standards for
sentencing. The Directive on Sentencing reduces these disparities.

I. THE IMPACT OF NATIONAL STANDARDIZED SENTENCING REFORM

The Directive on Sentencing applies to criminal cases and encompasses
rules for "imposed control" (W$1J) (guanzhi), criminal detention (AiJ9:) (juyi),
and fixed-term imprisonment, but it does not encompass life imprisonment or
the death penalty." It thus serves primarily to provide sentencing guidance for
the Basic Level People's Courts, the lowest courts in the four-level system,
which try the majority of first-instance criminal cases. The Directive on

imprisonment for intentional killing of a person under circumstances indicating that
the offense is relatively "minor"; under other circumstances, the court may impose
fixed-term imprisonment of over ten years, a life sentence, or a death sentence).

oThe well-known Xu Ting (Vi'Fi) case is one example. In April 2oo6, Xu used a
malfunctioning automatic teller machine to withdraw RMB 175,000, far more than was
in his bank account. The Guangzhou Intermediate People's Court convicted Xu of theft
and sentenced him to life imprisonment. The harsh sentence in this case drew public
attention after widely read media coverage, with both public opinion and legal experts
reportedly opposing the sentence and expressing sympathy for Xu. On appeal, the High
People's Court of Guangdong Province remanded the case on grounds that "the facts
were not clear and there was not sufficient evidence." In March 2oo8, the trial court
reconvicted Xu and sentenced him to five years' imprisonment. The Guangdong High
Court upheld this sentence. iFiTH #'J: A-1'1Ji?* [Change ofJudgment in Xu Ting
Case: From Life Imprisonment to Five Years], i@IVR [XINHUA NET] (Apr. 6, 2oo8),

http://news.xinhuanet.com/fortune/zoo8-04/o6/content_7927258.htm.

" Directive on Sentencing, supra note i, Part V, sec. 2.

12 Under Article 2 of the Organic Law of the People's Courts, the main Chinese court
system includes Basic Level People's Courts (MEAKMR) (ficeng renmin fayuan)
established in each city, district, or county; Intermediate People's Courts (+&AR8
K ) (zhongji renmin fayuan) in cities; High People's Courts (iiAA8R) (gaoji
renmin fayuan) in each province, autonomous region, or municipality; and the
Supreme People's Court in Beijing. A ll A [People's Republic
of China Organic Law of the People's, Courts] (promulgated by the Standing Comm.
Nat'l People's Cong., July 1, 1979, effective July 1, 1979, amended Sept. 2, 1983 and Oct.
31, 20o6) art. 2, STANDING COMM. NAT'L PEOPLE'S CONG. GAZ. (P.R.C.), available at
http://www.law-lib.com/law/law-view.asp?id=1942. Criminal trials of second instance
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Sentencing establishes a framework of sentencing standards and authorizes
each provincial-level High Court to make detailed implementation rules."
Each High Court, therefore, has made or is making implementation rules for
the Directive on Sentencing applicable within its jurisdiction. Through these
implementation rules, the High Courts apply the Directive on Sentencing to
the circumstances and sentencing standards of specific offenses; in effect, this
rulemaking process also allows the High Courts to later amend the Directive
on Sentencing.

In Hubei Province, for example, the High People's Court of Hubei
Province Implementing Rules for the Directive on Sentencing 4 ("Hubei
Implementation Rules") took effect on the same day as the Directive on
Sentencing and were recommended by the SPC to other High Courts as a set
of model rules in October 201o." The Hubei High Court has taken an active.
part in standardized sentencing reform from its first preliminary stage in July
2oo8 and has gleaned a wealth of practical experience from provisional
sentencing reforms undertaken in Jianghan Court and other Basic Level Courts
in Wuhan. Jianghan District People's Court in Hubei Province was one of eight
Basic Level Courts chosen by the SPC to pilot standardized sentencing reform
in its first stage. It drafted a directive on sentencing which was pilot tested in
all Basic Level Courts in Wuhan City, the capital of Hubei. This article will
further discuss the Hubei Implementation Rules to illustrate the
implementation of standardized sentencing reform.

are final. ##ARU *lUiglJ4ifikM [People's Republic of China Criminal Procedure
Law] (promulgated by the Standing Comm. Nat'l People's Cong., July 7, 1979, amended
Mar. 17' 1996, effective July 1, 1979) art. 1o, STANDING COMM. NAT'L PEOPLE'S CONG. GAz.
(P.R.C.), available at http://www.law-lib.com/law/law-view.asp?id=32I [hereinafter Criminal
Procedure Law].

' Directive on Sentencing, supra note i, Part V, sec. i.

'4 f;Rhfilli1J (iW)) AliBl9J [Implementing Rules for the Directive on
Sentencing], (promulgated by the High People's Court of Hubei Province, effective Oct.
1, zoo), available at http://awyerwangjiwu.fyfz.cn/art/936717.htm.

The full text of the Implementation Rules for Hubei, Jiangsu, and Sichuan Provinces
can be found in the guide edited by the SPC, where they are presented as model
implementation rules for other High Courts. See APPLICATION AND COMMENTARY ON THE
SENTENCING REFORMS, supra note 5, at 578-641.
16 Before the formal implementation of the Directive on Sentencing and Opinion on
Sentencing Procedure in October 20o, drafts of these documents were tested in two
stages. At the first stage, between July zoo8 and May 2009, four Intermediate People's
Courts (in Xiamen, Fujian; Shenzhen, Guangdong; Taizhou, Jiangsu; and Zibo,
Shandong) and eight Basic Courts (Jianghan District People's Court in Wuhan, Hubei;
Haidian D.P.C. in Beijing; Pudong D.P.C. in Shanghai; People's Court of Jiangyan,
Jiangsu; Qingshanhu D.P.C. in Nanchang, Jiangxi; Zicuan D.P.C. in Zibo, Shandong;
Beilin People's Court in Xi'an, Shanxi; and People's Court of Gejiu, Yunnan) piloted
these reforms. See APPLICATION AND COMMENTARY ON THE SENTENCING REFORMS, supra
note 5, at 13.

251



Columbia Journal ofAsian Law, Vol. 24, No. 2 (2011)

The Opinion on Sentencing Procedure is shorter than the Directive on
Sentencing, comprising only eighteen simple provisions. It authorizes both
prosecution and defense in a criminal case to advise the court concerning a
defendant's sentence and to argue sentencing issues in court. The influence of
standardized sentencing reforms can be examined in terms of their emphasis
on fair sentencing and their establishment of a substantive framework for
sentencing.

A. A Policy Milestone: Emphasis on Fair Sentencing

The Directive on Sentencing does not function in the manner of the
United States Federal Sentencing Guidelines, which establish a sentencing
system for all federal offenses based on a defendant's criminal history, the
offense level, and other factors." Neither does the Opinion on Sentencing
Procedure introduce plea bargaining into the Chinese criminal justice system.
But the implementation of the Directive on Sentencing and Opinion on
Sentencing Procedure can be seen as a significant policy milestone,
representing a new emphasis on fair sentencing.

For instance, Part I, Section 4 of the Directive on Sentencing provides that
for cases in which "the elements of a crime and the relevant sentencing factors
are the same or similar," sentencing should be "basically equal." Article 1 of the
Opinion on Sentencing Procedure provides that a court should maintain the
relative independence of keep sentencing independent from the
determination of guilt in a criminal trial. The adoption of these principles
demonstrates the judiciary's awareness of the importance of substantively and
procedurally fair sentencing, and reflects a shift away from the previous
tendency to "emphasize conviction and ignore sentencing" ( , R:RM)
(zhong dingzui, qing liangxing) and "emphasize substantive criminal law and
ignore procedural criminal law" ( UDT) (zhong shiti, qing chengxu) in
the criminal justice system.'8

There are two main reasons why judges may give little attention to
sentencing. Firstly, with respect to vagueness of the law, we should note that
the Criminal Law gives no specific standards for appropriate sentencing.
According to Article 61 of the Criminal Law, "punishment shall be imposed
based on the facts, nature and circumstances of the crime, the degree of harm
done to society, and the relevant provisions of the Criminal Law." This is what
judges have called "taking fact as basis and law as guidance" (!h 0 S 4& , 1

'iWh- 4-) (yi shishi wei yiju, yifalii wei zhunsheng).' 9

17 U.S. SENTENCING COMM'N, U.S. SENTENCING GUIDELINES MANUAL (2010), available at

http://www.ussc.gov/guidelines/2oo_guidelines/ToCPDF.cfm.

18 See APPLICATION AND COMMENTARY ON THE SENTENCING REFORMS, supra note 5, at 7.

19 See fPiMS [CRIMINAL LAW] 274-77 (AitiMl, TiIVi [Gao Mingxuan & Ma Kechang]
eds., 2007).
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The problem is that the Criminal Law usually specifies two or more broad
penalty ranges for a single offense, leaving the presiding judge much
discretion. Article 232 of the Criminal Law, for instance, provides for two
penalty ranges for murder: the default range allows a sentence of death or
imprisonment for ten years to life; a second, lighter range calls for three to ten
years' imprisonment and applies "if the circumstances are not serious." A judge
can sentence a defendant to any penalty within the default range for common
murder, or any penalty within the lighter range for a less serious murder, at his
discretion, without providing specific justification for the sentence. Neither
defense nor prosecution has a legal basis to challenge this decision, and each
can only move for a lighter or heavier sentence, an action which has no
binding effect on the judge. Here, it was the legislature who did not devote
enough attention to setting proper penalty ranges in amending the Criminal
Law in 1997, making it necessary to perfect these sentencing ranges in future
amendments.2 0

Due to the vagueness of the Criminal Law, the SPC has from time to time
promulgated judicial interpretations to address difficult or controversial issues
concerning major offenses, including standards for the decision to sentence
under one of multiple penalty ranges and not another. Before the Directive on
Sentencing, the Criminal Law and relevant judicial interpretations of the SPC
included some standards for decision between penalty ranges for specific
offenses.' But no clear standards, legal or otherwise, have been given for
specific sentencing within one penalty range. Judges in criminal tribunals
generally have discretion to sentence a defendant without explanation or
justification. Thus, if the sentence after trial of first instance does not violate
the sentencing provisions of the Criminal Law or its relevant judicial
interpretations, the appellate judge will have no legal basis or standard by
which to find the sentence inappropriate; this results in a low reversal rate for
sentences at first trial.

oSee fi A. M#1 [Chu Huaizhi & Liang Genlin], AL OJM fxft- AW
97 frIJA 5t I Mi4 [On Improvement of the Structure of Legal Penalties-
Commentary on the Structure of Legal Penalties in the 1997 Criminal Law], 35 PEKING U. L.J.
6 (1999), available at http://www.pkulaw.cn/fulltext-form.aspx?db=art&gid=335548075.

For example, according to Article 347 of the Criminal Law, those convicted of
smuggling, trafficking, transporting, or manufacturing opium with a quantity of more
than one thousand grams; heroin or methylaniline in a quantity of.more than fifty
grams; or other narcotics in a large quantity are to be punished by fifteen years of fixed-
term imprisonment, life imprisonment, or death. Under the SPC's Interpretation
Concerning Certain Issues in the Trial of Theft Cases, "relatively large amounts of
public or private property" referred to in Article 264 of the Criminal Law means
between RMB 50o and 2000. #, _. W ff 9 - A W & ffl 8 A 2 M 9 R
[Interpretation Concerning Certain Issues in the Trial of Theft Cases] (promulgated by
the Sup. People's Ct., Mar. 1o, 1998, effective Mar. 17, 1998) art. 3(1), SUP. PEOPLE'S CT.
GAz. (P.R.C.), available at http://www.law-lib.com/law/law-view.asp?id=374.

22 See -f[ [Zhang Jiansheng], & fhIFiig 4ll)P TrM - [J$W--W
47FY: Xf- i±zg [Reflect on Values and Goals, Refine Procedural Rules-
Second Instance Criminal Trial Procedure: Conclusions from the Forum on Difficult
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Secondly, under the "case quality assessment" ('!$-f Ai itfi) (anjian
zhiliang pinggu) system in each court, an appellate court tends to not reverse
the trial court's judgment because reversal of a criminal case means the
original judgment is recorded as "wrong." Since there is no jury trial in China,
the judge sits as both fact-finder and interpreter of law. Trial courts are
particularly concerned about the possibility of reversal or remand by an
appellate court, as a "wrongly decided" case-that is, one reversed or
remanded by the appellate court-can adversely affect the judge's annual
bonus and promotion or even result in penalties."

Under the Criminal Procedure Law of the People's Republic of China
("Criminal Procedure Law"), a first instance judgment should be affirmed if
"the determination of facts and application of law are correct, and the
sentence is appropriate.""' Due to legislative vagueness and the breadth of
allowable sentencing discussed above, appellate judges usually focus on the
correctness of criminal convictions and seldom challenge a lower court's
sentencing, except in extreme cases where the court believes the sentence
obviously does not fit the crime." For example, in the high profile Sun

Issues and their Solutions], AR&IW [PEOPLE'S PROCURATORIAL SEMIMONTHLY] no. 16,
Aug. 2oo8, at 50-52.

' According to Articles 7 to io of the SPC Directive on Developing Case Quality
Assessment Systems (Trial Implementation), the three categories of assessment
indicators are those of trial fairness ($I E) (shenpan gongzheng), trial efficiency (+
PJAS) (shenpan xiaoli), and trial result (+PJAJV) (shenpan xiaoguo). Each category
includes eleven indicators. ti~iA I l F1RE{@M IiYi' M ? (id
4T) [Supreme People's Court Directive on Developing Case Quality Assessment Systems
(Trial Implementation)] (promulgated by the Sup. People's Ct., Jan. n1, 2008, effective
Jan. 11, 2oo8) arts. 7, 10, SUP. PEOPLE'S CT. GAZ. (P.R.C.), available at http://www.law-
lib.com/law/law-view.asp?id=269953. In 2001, at the First Criminal Division of one
province's High Court, sixty-nine of 6n1 second instance criminal trials resulted in
reversal. In 2002, the corresponding figures were sixty-six reversals in 552 cases; in
2003, seventy reversals in 550 cases; and in 2004, fifty-eight reversals in 627 cases. See

14- t,1' [Wang Dongyun & Chen Zengbaol, Eitf'J$ 8&J--
WX4fiik$1J0&T [Rationally Treat Reversals in Second Instance Criminal Trials-
Reflections on the Wrong Judgment Responsibility System], & #'tiff [RULE L. RES.], no.
12, 2009 at 69-70.

' Criminal Procedure Law, supra note 12, art. 189.

25 For example, Yibing (JA ) City Intermediate People's Court in Sichuan Province
tried 597 criminal cases of second instance from z004 to 2oo6. In 2004, twenty-nine of
2o6 cases resulted in reversal; in 2005, twenty-four of 164 cases; in zoo6, sixty-six of 227.

In 20o6, seventeen cases were reversed after an open trial. Of these, two cases were
reversed on grounds of factual error, eight on grounds of error in the application of the
law, one based on new evidence, and eight on grounds of inappropriate sentencing.
The remaining reversals in 2006 were based on documentary review without open trial.
$Il# [Li Hongbin], if*J=rn9 A0h ik-9MMUFR [Study on the Current State

and Future Policy ofSecond Instance Criminal Adjudication Methods], RAWg [YIBIN
NEWS NET] (Apr. 28, 2008), http://www.ybxww.com/content/2oo8-4/28/2oo8 4 281212 3 2

Columbia Journal ofAsian Law, Vol. 24, No. 2 (20n1)254



The Impact and Direction ofNational Standardized Sentencing Reform

Weiming .(P4ifNI ) case, the defendant drove a car while intoxicated and
without a driver's license, causing an accident that killed four persons and
seriously injured another. The trial court convicted Sun of endangering public
security by dangerous means and sentenced him to death. The appellate court
changed the sentence to life imprisonment for the reasons that only indirect
criminal intent on the part of the defendant's could be found and that the
defendant had paid substantial compensation to the victims., 6 This exception
notwithstanding, trial judges tend to focus on issues related to conviction, and
sentence without concern for the consistent use of clear standards.

Of course, given the well-understood negative consequences for a trial
judge whose cases are remanded or whose decisions are reversed, there is
another reason for the low reversal rate of criminal sentences: the culture of
concern for peers' "face" in public. Whereas federal judges in the American
judicial system try both criminal and civil cases, every judge at any level of the
Chinese judicial system is assigned to a specific division (criminal, civil,
administrative, or other division) at the beginning of her career. Typically, a
judge who tries criminal cases tries only criminal cases, and continues to do so
if promoted to a higher-level court. The structure of the court system fosters
the formation of close relationships between criminal court judges. Trial
judges pay closest attention to determining whether a defendant has
committed a specific offense, rather than to the fairness and transparency of
standards for sentencing; judges in the higher courts are inclined to affirm the
judgment in the first instance because they regard themselves as one system of
judges of criminal division and usually feel the need to respect each other's
judgments.2 7

It is therefore of great significance that the Directive on Sentencing and
Opinion on Sentencing Procedure reflect a policy of consistent and
transparent sentencing on the part of the SPC. As the first set of judicial
documents with systematic rules of sentencing to be implemented nationally,
they serve as a general pilot test for a comprehensive system of substantive
and procedural sentencing rules and will provide practical experience for the
drafting of future versions of these two regulations. The Directive on
Sentencing maps out detailed rules to apply to fourteen sentencing factors,
which will be discussed below. The Opinion on Sentencing Procedure requires

.htm; V'A11 [Qian Xianliang], 1kHgr g1 iM [Expert
Believes Reversal Rate of Criminal Judgments on Appeal Too Low, Affecting Judicial
Authority], 1 3(14 [PROCURATORATE DAILY ONLINE] (July 12, 2oo8), http://www.jcrb.com/
zhuanti/fzzt/ntyydit/ntyydzxbd/2oo8o7/tzoo8o72_36673.htmi (discussing arguments made
by Professor Chen Guangzhong).

26 ZAiM: iVi R A ij$1 [Supreme Court: Two Drunk Driving Defendants

Properly Received Life Sentences], VJj4iP [XINHUA NET] (Sept. 8, 2009), http://news
.xinhuanet.com/legal/20o9-o9/o8/content_12o14974_1.htm.

27 See _'O'M [Luo Zongbing], TM0#1 AlT6IR&#1I - itl(r Wf [Discussion
on the Relationship Between Judgments Not Reversing Known Errors and the Dereliction
ofDuty], &$J-ij F [LEGAL SYs. & ECON.], no. 20, Oct. 2o8 at 22.
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each judge to justify the sentence in writing as part of the judgment. This will
push judges to give sentencing a weight more equal to that of adjudication of
guilt in the criminal justice system.

B. Establishment of Substantive Framework for Sentencing

The Directive on Sentencing provides both a framework for the sentencing
process and specific guidance concerning the application of sentencing
factors. Part II, Section 1 provides for a three-step sentencing process: (i)
establish a "starting point" sentence within the penalty range provided in the
Criminal Law, based on the primary elements of the offense; (ii) establish a

baseline sentence (MJiTfh) (jizhun xing) by adjusting the starting point based
on such factors as the value of property involved in the offense and the harm
caused by the offense; 29 (iii) adjust the baseline sentence using sentencing
factors that reflect aggravating or mitigating circumstances (KJitMM ) (liangxing
qingjie), literally "sentencing circumstances," to produce a final sentence.30 All
adjustments are to be recorded in the case file on a sentencing commentary
table (2ff1JWaiS ) (liangxing pingyi biao).3 1

First, the Directive on Sentencing lists fourteen sentencing factors
applicable in all cases and their effects on the baseline sentence expressed in
terms of percentage of the baseline. Six of these are statutory factors explicitly
mandated by the Criminal Law: the baseline sentence is adjusted if the
defendant is a minor, an accessory to the crime, has only attempted the crime,
has surrendered voluntarily to the authorities, has assisted in a criminal
investigation, or is a recidivist."

Aside from these six mandatory factors, a further eight factors are
discretionary and may be applied by the court on a case-by-case basis: the
court may adjust a sentence upward or downward if the defendant has a prior
criminal record, has confessed to the crime, has pled guilty, has compensated
the victim of the crime for economic loss, has committed a crime against a
disadvantaged person such as a child or elderly person, has committed a crime
during a natural disaster or other emergency, has been forgiven by the victim,
or if stolen property has been recovered." The main difference between

28 The Directive on Sentencing comprises five parts: Part I on the principles of
sentencing, Part II on basic sentencing methods, Part III on the application of common
sentencing factors, Part IV on the sentencing of common offenses, and Part V on
supplementary provisions.

2 Directive on Sentencing, supra note i, Part II, sec. 1(2).

30 Id. Part 1I, sec. x(3).

' See generally, e.g., Rifl)WE-PA [PRACTICE AND RESEARCH ON SENTENCING DISCRETION]

(T*){ [Ding Shouxing] ed., 2011) (example sentencing commentary tables for defendants
in theft, drug sale, assault, traffic offense, and robbery cases).

Directive on Sentencing, supra note i, Part II, sec. 2(3).

Id. Part III, secs. 6-io, 12-14.
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statutory factors and discretionary factors is that the former must be
considered under the Criminal Law and the extent of their impact on
sentencing is subject to basic regulation.' In contrast, the latter may or may
not be admitted by the judges based solely on the exercise of their discretion.

Usually judges rely heavily on statutory factors and pay little attention to
discretionary factors," leading to sentencing discrepancies in similar cases.
According to a March 2000 sentencing survey by the China University of
Political Science and Law Criminal Law Research Center, the inconsistency of
sentencing is obvious in Shanghai's court system. For example, in cases
involving the theft of property valued at over RMB 20,000, the defendants
were typically sentenced to three years' imprisonment in certain counties or
districts but to five to six years' imprisonment in others. 6 The study found
these discrepancies to derive in part from the lack of explicit rules concerning
the adjustment of sentences based on aggravating and mitigating
circumstances and the broad. range of terms of imprisonment for specific
offenses allowed under the Criminal Law.37

Prior to the passage of the Directive on Sentencing, only general guidance
was given as to how statutorily defined aggravating or mitigating
circumstances should affect sentencing. For instance, a defendant between the
ages of fourteen and eighteen is to receive a lesser or mitigated punishment. 8

Whether the defendant should receive a lesser as opposed to a mitigated

* For example, a crime committed by a person between the ages of fourteen and
eighteen receives a lesser punishment or a mitigated punishment. Criminal Law, supra
note 8, art. 17. Under Article 62 of the Criminal Law, when the circumstances of a crime
call for a lighter punishment, the defendant is sentenced to a lighter punishment within
the limits of the prescribed punishment range. Under Article 63, when the
circumstances call for a mitigated punishment, the defendant is sentenced to a
punishment below the prescribed range.

'See Th31_fi [Zhang Jianxin], Ii i.JStudy on Relevant Issues on

Sentencing Factors], WT4'Liii # [JluN PUB. SECURITYC.J.J, no. 1,2010 at 92.

'
6 See IP 9lk f$A'#Wfi'iLLLiiiWff1 [China U. of Pol. Sci. & L. Crim. L.

Inst., Shanghai Survey Team], ti $PifJf6Ji'diflilio- [Survey on Sentencing

Issues in Shanghai], in + X RfI I] P1 ME bV $ Lf [COMPARATIVE STUDY ON SENTENCING

ISSUES IN CHINAANDTHE UNITED KINGDOM] 337-38 (MilMA8) ij$M W0 ff X
i [China University of Political Science and Law Criminal Law

Institute & British Embassy in Beijing Education Section] eds., 2001). The study found
that forty-five percent of criminal cases in Shanghai involved criines against property.

' A defendant convicted of theft is to be fined and sentenced three to ten years'
imprisonment if the amount of property involved is "great" or if other "serious
circumstances" exist. Criminal Law, supra note 8, art. 264. As provided by the SPC,
supra note 21, the "large amount of public or private property" referred to in Article 264
is between RMB 5,000 and 20,000. The Shanghai High Court sets the "large amount" at
a value of RMB 20,000 within its jurisdiction. Thus the judge has discretion to impose
three to ten years' imprisonment; yet judges in areas of different levels of economic
development may view the theft of the same RMB 20,ooo differently.

38 Criminal Law, supra note 8, art. 17.
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punishment, and if so, what specific lesser or mitigated punishment should be
imposed, are left to the discretion of the judge. The Directive on Sentencing
now prescribes a specific adjustment percentage range: for defendants
between the ages of fourteen and sixteen, the baseline sentence can be
reduced by thirty to sixty percent." For defendants between sixteen and
eighteen, the baseline can be reduced by ten to fifty percent.40 The Directive
on Sentencing gives similar prescriptions with respect to all thirteen of the
other statutory sentencing factors. As to mitigated sentences, the Directive on
Sentencing provides that only if application of all appropriate mitigating
factors to the baseline sentence results in a sentence below the statutory range
and the law allows a mitigated sentence ' can a mitigating sentence be
imposed. Otherwise the sentence can be no lower than the bottom of the
baseline range.'

At the same time, the Criminal Law gives no uniform standards for the
application of discretionary sentencing factors. Whether mitigating or
aggravating sentencing factors apply in a given criminal case is always
contested. For instance, there are different sentencing considerations when a
defendant has compensated and been excused by the victims of the offence
(including the families of a deceased victim). The Directive on Sentencing
provides that, based on a comprehensive consideration of the circumstances-
the amount of damages, the defendant's ability and willingness to compensate
victims, and the reason for the victim's excusing the defendant-the baseline
sentence may be reduced by up to thirty percent.4 If the victim excuses the
offense, the baseline sentence may be reduced by up to twenty percent.4
These two factors can be applied cumulatively to reduce the baseline sentence
by up to fifty percent.

Secondly, the Directive on Sentencing also provides for a starting point,
baseline sentence, and relevant sentencing factors for fifteen "common
offenses," including assault, rape, robbery, fraud, and the smuggling,
trafficking, transport, and production of drugs. For instance, the starting point
for assault is determined as follows: (i) for minor injury, the starting point is

* Directive on Sentencing, supra note i, Part III, sec. i(i).
40 Id.

' Circumstances allowing a mitigated sentence under the Criminal Law include
infancy, disability, or surrender of the defendant. Mitigating sentencing factors can be
applied if a defendant is a juvenile or a deaf, mute, or blind person, or has voluntarily
surrendered to the authorities. Criminal Law, supra note 8, arts. 17(3) (lesser or
mitigated punishment for defendants between the ages of fourteen and eighteen), 19
(lesser or mitigated punishment, or exemption from punishment for deaf, mute, or
blind defendants), 67(1) (lesser or mitigated punishment for defendants voluntarily
surrendering to the authorities, and exemption for those whose crimes are relatively
minor).

4 Directive on Sentencing, supra note i, Part II, sec. 3(2).

43 Id. Part III, sec. i(9).

' Id. Part III, sec. i(io).
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six to eighteen months' imprisonment; (ii) for serious injury, three to four
years; (iii) for serious injury by particularly ruthless means resulting in Level
VI Disability,45 ten to twelve years, unless a sentence of life imprisonment is
required under the Criminal Law; (iv) for assault resulting in death, ten to
fifteen years' imprisonment unless a life sentence is required under the
Criminal Law. 6

Finally, the sentencing process and application of sentencing factors can
be demonstrated by completing a sentencing discretion table. Sentencing
discretion tables are designed by each provincial High Court according to each
province's implementation rules for the Directive on Sentencing. The judge
presiding over a criminal case is required to complete the table after the
decision of the judicial panel ('i3iK$) (heyi ting), and list all factors determining
the final sentence. The table is included in the formal case files as the part of
the judgment and is available to the defense, the prosecution and other judges
in the same court or other courts. The sentencing discretion table used in
Hubei Province will illustrate the process for a simple hypothetical case.

On October 15, 2010, defendant D, an adult, breaks into the apartment of
his girlfriend V. D has discovered that V is involved with another man and
believes this other man is with V. D assaults V with a pipe, causing a serious
eye injury (later determined to be a Level VII disability) and several minor
injuries. Later, D surrenders to the police and confesses to the assault. D has
previously served a term of one and one half years' imprisonment after a
conviction for blackmail, starting January 18, 2007 and ending July 17, 2oo8. D
and V reach an agreement'under which D is to pay RMB 85,000 to V. D's
relative pays RMB io,ooo to V before sentencing, and D promises to pay the
rest within two years of completing his sentence.

Based on the Directive on Sentencing and Hubei Implementation Rules,
we can complete the table as follows.

" The disability level in criminal cases is determined by licensed experts registered
with provincial level Departments of Justice. These experts submit formal evaluations
according to the Identification Criteria for Serious Human Injury (Trial
Implementation) [A(iiAT)] (promulgated by the Sup. People's Ct.,
Sup. People's Proc., Ministry of Pub. Security & Ministry of Justice, Mar. 29, 1990,

effective Mar. 29, 1990), SUP. PEOPLE'S CT. GAZ. (P.R.C.), available at
http://www.jincao.com/fa/o2/lawo2.o7.htm; and Identification Criteria for Minor
Human Injury (Trial Implementation) [A t ,? (iAIT)] (promulgated by the
Sup. People's Ct., Sup. People's Proc., Ministry of Pub. Security & Ministry of Justice,
effective Apr. 2, 1990), SUP. PEOPLE'S CT. GAZ. (P.R.C.), available at
http://www.lawtime.cn/info/jianding/sfjdlaw/2o6o93o37o47.html. The procedure for
expert evaluation is governed by the General Rules of Judicial Expert Evaluation [ I9
MEFYi!UJ] (promulgated by the Ministry of Justice, July 18, 2007, effective Oct. i,
2007), ST. COUNCIL GAZ. (P.R.C.), available at http://www.china.com.cn/policy/txt/2007-
08/13/content_867105i.htm.

46 Directive on Sentencing, supra note 1, Part IV, sec. 2(1).
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Table 1. Sentencing Discretion Table for Defendant's Assault 47

Starting Point
Binding Penalty Range Decision Reasoning

Three to four years' Four years' imprisonment D caused V several minor
imprisonment 48  injuries

Factors Affecting Baseline

Factors Binding Adjustment Decision Reasoning
Range

Add one to three Add two months for
V suffered Level VII each disability level

for each disability level Add six months e distlvDisability foLeeXtoevlmore serious than
from Level X to Level

V1I. 49  Level X.

D assaulted V with Add six to twelve A pipe is not a typical
weapon months' imprisonment. deadly weapon.

Baseline Sentence Starting Point (48) + Term Added (12) = 60 months' imprisonment

Sentencing Factors

Factors Binding Percentage Decision Reason

Reduce by up to 40% for D's direct D surrendered immediately
surrender after committing the -40% and confessed to the

(statutory) crime. 51 crime.

Partial Reduce by up to 20% if voluntary

compensation of payment to the best of D paid V RMB 10,000 and

victim defendant's ability compensates a -2% agreed to pay a total of
small part of the victim's RMB 85,000.

(discretionary) 52
damages .

Recidivism Add 10% to 30% for recidivism D committed a crime
within one to three years of +20% within two years of his

(statutory) s3release. release.

Primary Sentence 60 months x (1 - 40% - 2% + 20%) = 47 months' imprisonment

4 Information entered in italics based on the hypothetical; bold fields translated from
the standard table.

48 Hubei Implementation Rules, supra note 14.

4 Id. Part 11, sec. 2(4). A lower numerical disability level indicates more serious injury.
50 Id. Part II, sec. 2(5).

' Id. Part II, sec. 14(1).

52 Id. Part II, sec. 19(2).

5 Id. Part II, sec. 22(2).
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Judicial Decisions

60 months x (1 -40% - 2% + 20%) = 47 months'
Primary Sentence imprisonment

Presdin jude'sdeciionand Forty-three months' imprisonment because the crime is
Presiding judge's decision andtriggered by domestic conflict and D and V have a
reasoningdaughter.

Judicial panel's decision and Forty-three months' imprisonment for reasons given
above; the panel reduces sentence by four months basedreasoning on its power under the Hubei Implementation Rules.54

Criminal Division Chief Judge's Forty-three months' imprisonment, in agreement with
decision panel

Forty-three months' imprisonment, in agreement with
CourtePres'deio'n drraoionepanel

Court Adjudication Committee's This type of case is not subject to Court Adjudication
decision Committee discretion.55

Sentence Forty-three months' imprisonment

1I. IMPLICATIONS OF NATIONAL STANDARDIZED SENTENCING REFORM

A. A Greater Role for the SPC in Promoting the Rule of Law

Though standardized sentencing reform involves the entire criminal

justice system, including the police, procurators, judges, and correction
officials, the SPC and court system play a vital role in promoting nationwide

reform. "Standardized sentencing reform" is a slogan derived from the title of a

major judicial reform project, "Standardizing Discretion and Bringing

Sentencing into Court Trial Procedure," outlined by the SPC in its Third Five-

5 Under Part 11, sec. 3(5) of the Hubei Implementation Rules, supra note 14, the judge
in a summary criminal procedure or the presiding panel in an ordinary criminal case
has discretion to a just the primary sentence upwards or downwards by up to ten
percent based on a determination that it does not fit the crime.

5 The president of a court and chief judge of a court's criminal division have discretion
to refer a case to the Court Adjudication Committee. With regard to a difficult,
complex, or major case, if the presiding judicial panel has difficulty deciding the case, it
shall refer the case to the president of the court, who may submit it to the Court
Adjudication Committee for decision. Criminal Procedure Law, supra note 12, art. 149.
Usually the Court Adjudication Committee is composed of the court's president, vice
president, chief-judges, and some vice chief judges and judges from the criminal
division, criminal division, and administrative division. The size of the Committee
varies between courts. There are two major regulations governing Court Adjudication
Committees: the Court Adjudication Committee Working Rules (MAARARY ]
A f~I'R#UJ) (promulgated by the Sup. People's Ct., effective Aug. 20, 1993), available
at http://www.law-lib.com/law/law.view.asp?id=9800 (last visited Aug. 22, 2011); and
the Implementation Opinion on the Reform and Perfection of the Court
Adjudication Committee System (1 ARJ 1 R
AQ), a r ER [Sup. People's Ct.] (effective Jan. 11, zoo), available at http://www
.court.gov.cn/qwfb/sfwj/yj/z01003/t2O1oo33L-3604.htm (last visited Aug. 22, zon1).
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Year Reform Outline for the People's Courts (2009-2013) (the "Third Five-Year
Reform Outline"). 6 The SPC has long been active in promoting the rule of
law" in China through successive policy reform plans. Its three reform
outlines were binding and served as directive olicies for all relevant legal and
institutional reforms within the court system.5

Starting in early 2oo6, the SPC established a task force on standardized
sentencing reform to consider possible strategies for promoting such reform
nationwide.59 At the same time, the SPC successfully obtained the full support
of the Central Committee of the Communist Party of China ("Central
Committee") for nationwide standardized sentencing reform. This political
support enabled the SPC to gain the support of other official bodies within the
criminal justice system .o Finally, in 2010, after over two years of pilot projects
in selected courts,6' systemic sentencing standards were implemented in the
form of the Directive on Sentencing, and basic principles to establish more
independent sentencing were implemented in the Opinion on Sentencing
Procedure.

It should be noted, however, that while the Directive on Sentencing was
promulgated by the SPC alone, the Opinion on Sentencing Procedure was
issued jointly by the SPC, the Supreme People's Procuratorate, the Ministry of
Public Security, the Ministry of State Security, and the Ministry. of Justice.
Because sentencing procedure involves investigation and submission of
evidence relating to sentencing by police and the recommendation of a
sentence by prosecutors, 6 and thus implicates the authority of other

56 AE (2009-2013) [Third Five-Year Reform Outline for the
People's Courts (2009-2013)] (promulgated by the Sup. People's Ct., Mar. 17, 2009,
effective Mar. 17, 2009), SUP. PEOPLE'S CT. GAZ. (P.R.C.), available at http://china.findlaw
.cn/info/guojiafa/xffl/12 4 54 6.html.

' Here, "rule of law" refers to the principles that the Constitution and legislation
should govern all affairs in society and that each case should be decided by a just and
explicit adjudication.
58 'k (1999-2003) [First Five-Year Reform Outline for the
People's Courts (1999-2003)] (promulgated by the Sup. People's Ct., Oct. 20, 1999,

effective Oct. 20, 1999), available at http://www.dffy.com/faguixiazai/xf/2oo51/
20051128un114.htm. The Second Five-Year Reform Outline for the People's Courts (2004-
2oo8) [ (2004-2oo8)] (promulgated by the Sup. People's
Ct., Oct. 26, 2005), available at http://www.dffy.com/faguixiazai/xf/200512/200 5 1214221

735.htm, unified standards for the imposition of the death penalty by withdrawing from
the High Courts the previously delegated power to review death sentences.
59 APPLICATION AND COMMENTARY ON THE SENTENCING REFORMS, supra note 5, at n.

6o Id. at 12.
61 Id. at 13-14.

62 No laws formally govern a prosecutor's power to recommend a sentence. The
procuratorate has the power to initiate a public prosecution in criminal cases. F AR
A$1441AVO R 9f- [People's Republic of China Organic Law of the People's
Procuratorates] (promulgated by the Standing Comm. Nat'I People's Cong., July 5, 1979,
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important state entities, it is impossible for the SPC alone to promulgate a
document such as the Opinion on Sentencing Procedure. Sentencing
procedure is intertwined with the Criminal Procedure Law, and reforms can
only be officially put in motion by amending the Criminal Procedure Law. The
NPC Standing Committee's 2o1 annual report placed the amendment of the
Criminal Procedure Law on its 201 Legislation Plan. 6 The NPC Standing
Committee first examined the Draft Amendment to the Criminal Procedure
Law ("Draft Amendment") on August 24, 2011.64 The full text of the Draft
Amendment has been published on the NPC's website for the solicitation of
public comment, and the Standing Committee plans to submit the final draft
of the amendment to the NPC for consideration in the next year.65

Under the Draft Amendment, facts relevant to sentencing will be subject
to investigation in official procedure,66 and argument on sentencing will for
the first time be established as one of the stages of criminal trial procedure.

amended Sept. 2, 1983, effective Sept. 2, 1983) art. 5(4), available at http://www.law-
lib.com/law/law view.asp?id=1947. The power to file a public prosecution is generally
interpreted as including the power to recommend a sentence. See 444 [Lin Xifen],
itaf ti -i 4 W9-j4 t# M WMir 6 [On the
Operating Principles and Practical Quandary of Sentencing Recommendations-A Native
Investigation from the Perspective of the Refinement of Public Prosecution], MOO
[Sa. L.], no. 1, 2011 at 122.

63 MIN [Wu Bangguo], AA# 1ifW [Report on the Work

of the Standing Committee of the National People's Congress], AK H V [PEOPLE'S DAILY],
Mar. 19, 201, at i, available at http://paper.people.com.cn/rmrb/html/2o11-o3/19/nbs
.Diioooorenmrb oi.htm.

64 } [Liao Wengen], [ [22nd Session of the

Standing Committee of the National People's Congress Held in Beijing], ARH llR
[PEOPLE'S DAILY], Aug. 25, 2011, at i, available at http://paper.people.com.cn/rmrb/
html/20n-08/2 5/nbs.Duloooorenmrboi.htm.

65 flj iA.k E ( #) -V _{3il [Draft Amendment to the Criminal

Procedure Law and Explanation], 43IM1AAP [CHINA PEOPLE'S CONGRESS NET] (Aug.

30,2011), http://www.npc.gov.cn/npc/xinwen/lfgz/2011-o8/30/content1668503.htm.

66 Specifically, Article 16 of the Draft Amendment would amend the Criminal Procedure
law to require that all facts relevant to sentencing be proved beyond a reasonable doubt.
Id. ("Revise Article 46 into [the new] Article 52, to read: 'Evidence should be reliable
and sufficient and satisfy the following conditions: (i) Facts establishing a conviction or
sentence is to be proven by evidence; (ii) All evidence adopted is to undergo
investigation by legally required procedure; (iii) After the whole of the case evidence is
considered, all reasonable doubt as to established legal facts is to be excluded.'"). All of
this language is newly added.

6' This requirement is from Article 70 of the Draft Amendment. Id. ("Revise Article 16o
into [the new] Article 196, to read: 'With the permission of the presiding judge, the
prosecutor, parties, defense counsel and agents ad litem may state their views on the
evidence, circumstances of the case, guilt and sentencing, and may argue with each
other. After the presiding judge announces the end of debate, the defendant has the
right to a final statement."') The words "conviction and sentencing" are newly added.
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In short, the Draft Amendment officially incorporates sentencing into the trial
procedure at both the investigation and argument stages, and thus provides a
legal basis for future development of sentencing procedure through
standardized sentencing reform. If the final Draft Amendment is passed by the
NPC, more specific rules will be probably again be made independently or
jointly by the SPC (through judicial interpretations), Supreme People's
Procuratorate, Ministry of Public Security, Ministry of State Security, and
Ministry of justice. Further rules on sentencing procedure, addressing issues
such as the allocation of power between institutions of investigation,
prosecution, and adjudication, and their respective roles, will be specified after
the Criminal Procedure Law is formally amended in the next year.

The relationship between the prosecutor's power to recommend a
sentence and the judge's sentencing discretion is one of the most serious
difficulties of standardized sentencing reform. 69 According to the Opinion on
Sentencing Procedure, the prosecutor can propose a sentence and argue
sentencing issues with the defense."o But because such measures increase the
prosecutor's workload, some procuratorates refuse to cooperate with courts
and follow the procedure.

The author's informal interviews on the implementation of the Opinion
on Sentencing Procedure with twenty judges in Yunnan Province in January
2011 suggests that judges face two difficulties in this regard. Firstly, at first
instance trial, procurators usually do not put forth a formal sentencing
recommendation; they may simply recommend a penalty within the same
broad range defined in the Criminal Law. Secondly, after implementation of
the Opinion on Sentencing Procedure, appellate courts are more likely to
conduct open sentencing hearings, but some procuratorates insist that courts
adjudicate appeals by documentary review rather than by open hearing, on the
grounds that there are not enough prosecutors to appear and argue before the
court in every criminal case. The low incidence of open criminal trials is a

6 8 As to the existing Criminal Procedure Law, two judicial interpretations play the most
important role. See ifiUAR I (iAJ fi)j )) i l

i' [Supreme People's Court Interpretation on Certain Questions Concerning the
Implementation of the People's Republic of China Criminal Procedure Law]
(promulgated by the Sup. People's Ct., June 29, 1998, effective Sept. 8, 1998), Sup.
PEOPLE'S CT. GAZ. (P.R.C.), available at http://www.court.gov.cn/bsfw/sszn/xgft/201oo4/
t20100426-4 5 27.htm; ffflj$WlM i f 1912' [Regulation on Several
Issues in the Implementation of the Criminal Procedure Law] (promulgated by the Sup.
People's Ct., Sup. People's Proc., Ministry of Pub. Security, Ministry of State Security,
Ministry of Justice, and Standing Comm. Nat'l People's Cong. Legis. Aff. Comm'n, Jan.
19, 1998, effective Jan. 19, 1998), SUP. PEOPLE'S CT. GAZ. (P.R.C.), available at http://www
.spp.gov.cn/site2006/2oo6-02-22/00024-57.html.

69 p i& [ [Xiong Xuanguo], A-TAMfJ RTiaI) [On Several Issues of
Sentencing Procedure Reform], ARMI-ll [PEOPLE'S CT. DAILY], Oct. 13, 2010, at 5,
available at http://www.chinacourt.org/html/article/20o101/13/431299.shtml.

70 Opinion on Sentencing Procedure, supra note 2, arts. 3, 9.
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long-established fact." As a result, in many cases, the court is not guided in
the use of its discretion by a sentencing recommendation from the
prosecution or by argument between prosecution and defense."

It is impossible for the Directive on Sentencing of SPC to resolve all
problems in criminal justice sentencing; it can only conclude the present
experiences during the standardized sentencing reform and give a framework
and basic guidelines for the promulgation of more detailed sentencing rules by
each High Court. By authorizing High Courts to make implementation rules,
the SPC can push the sentencing reform process forward while accounting for
practical realities, as the SPC itself has great difficulties supervising the reform
process at the local level, and different problems will arise in different
provinces. The court system functions as an administrative organ in the sense
that all judges and the president of each court are given a ranking in a larger
bureaucratic structure. The SPC sits atop the judicial hierarchy. Through the
Directive on Sentencing, the SPC formally authorizes each high court to make
implementation rules within its jurisdiction.' In theory, then, the Directive on
Sentencing is merely an SPC judicial document. But in practice it is also an
administrative document governing criminal trials in each level of the court
system. The SPC's place in the judicial hierarchy allows it to push local courts
to implement SPC judicial documents by adopting analogous local documents
and establishing pilot projects."

B. Gradual Amendment of the Directive on Sentencing

The Directive on Sentencing is far from the end of national standardized
sentencing reform. As a pilot document, it will be subject to amendment over
the long term, mainly on the basis of its provincial implementation rules.
Considering that the Third Five-Year Reform Outline covers a time period
ending in 2013, there will be at least one amendment of the Directive on

7' Between 2004 and 2007, the open trial rate in second instance criminal cases was
slightly less than ten percent. In zoo8, because of the requirement that all death penalty
cases be openly tried, the open trial rate increased to twelve percent. The majority of
second instance criminal cases are decided based on court review of documents. *1Ff,

TH)ff [Zhu Heqing & Si Mingdeng], fil -- L1 JA
[Legislative Thoughts on Enhancing Adjudication of Criminal Cases in the Court of
Second Instance], ARilRJ [PEOPLE'S CT. DAILY], Feb. 16, 2011, at 6, available at
http://www.law-lib.com/fzdt/newshtml/szpl/2o110z16084817.htm.

7 Author's interviews with seven judges from Basic Level Courts and Intermediate
Level Courts of Yunnan Province (Jan. 2011).

7 Directive on Sentencing, supra note i, Part V, sec. 1.

7 Under the Constitution, the SPC supervises the work of all local courts and special
courts, and higher level courts supervise the work of lower courts. V A AQ DI0i 3
[PEOPLE's REPUBLIC OF CHINA CONST.] (promulgated by the Nat'l People's Cong. Dec. 4,
1982, amended Apr. 12, 1988, Mar. 29, 1993, Mar. 15, 1999, Mar, 14, 2004) art. 127, SUP.
PEOPLE'S CT. GAZ. (P.R.C.).
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Sentencing by 2013. Under the Supplemental Provisions to the Hubei
Implementation Rules, the latter will be amended after a one-year trial
period." As provincial implementation rules are implemented and later
amended, the SPC will collect information, such as the specific adjustment
percentages by which one sentencing factor affects the baseline sentence and
additional sentencing factors, and amend the Directive on Sentencing based
on the findings of local courts. 6 In particular, future amendments are likely to
include the following two changes in Part III and Part IV.

Firstly, additional offenses will probably be added to Part IV of the
Directive on Sentencing on "Sentencing for Common Offenses." The present
Directive on Sentencing covers only fifteen of the 445 offenses defined in the
Criminal Law, and detailed sentencing directives for other offenses have yet to
be placed on the agenda. The present Directive on Sentencing is in fact the
SPC's second. The first (the "2009 Directive on Sentencing") was promulgated
on April 2009 and tested between June 2009 and September 2010 in more than
120 courts: one Intermediate Level Court and three Basic Level Courts in each
of the thirty-two High Court jurisdictions.' The 2oo9 Directive on Sentencing
governed sentencing for five offenses: traffic accident, assault, robbery, theft,
and the smuggling, trafficking, transportation, and manufacture of drugs. 8

Provisions concerning ten other offenses were added in the same 120 courts
starting December 1, 2009. ' The present Directive on Sentencing was
promulgated and applied to all courts based on the experience of these pilot
reforms.o

In practice, courts refer to the first three parts of Directive on Sentencing
in sentencing for offenses other than the fifteen common offenses it addresses
directly, making more sentencing data available to each High Court for
analysis. 8' By their own language, the first three parts of the Hubei

' Hubei Implementation Rules, supra note 14, art. 3.
76 See Directive on Sentencing, supra note 1, Part V, sec. i.

7 AKMg R ViJ JE WA (icxl ) 2009 [Directive on Sentencing in the People's Courts
(for Trial Implementation) 2009] (promulgated by the Sup. People's Ct., June 1, 2009,

effective Jul 1, 2009), available at http://www.36odoc.com/content/ni/0715/12/505429

13369 5 3 48.shtml. See APPLICATION AND COMMENTARY ON THE SENTENCING REFORMS, supra
note 5, at 14-15.

7 r8i J! ili [Supreme People's Court Discloses
Pilot Objectives for Sentence Standardization and Reform for First Time], Vfilp I

[XINHUA NET] (Aug. n1, 2009), http://news.xinhuanet.com/politics/2oo9-o8/ii/content

11861144.htm.

79 AAA R af f I J igMPr gJ j f iA A W.171fifl1 [Supreme People's

Court Notice on Increasing the Pilot Offenses in Standardized Sentencing in Courts
Nationwide], (promulgated by the Sup. People's Ct., Dec. 1, 2009, effective Dec. 1, 2009),

available at http://blog.chinacourt.org/wp-profilel.php?p=22058i&author=1741.

See APPLICATION AND COMMENTARY ON THE SENTENCING REFORMS, supra note 5, at 12.

a Author's interview with a vice chief judge in the criminal division of a provincial-level
High Court (Jan. zon).
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Implementation Rules apply to all offenses governed by the Criminal Law, like
the Directive on Sentencing, to which they add greater detail.8 ' Nationwide
rules on the sentencing starting point and baseline sentence can then be
promulgated for specific offenses.

Since the fifteen common offenses covered by the Directive on Sentencing
account for about ninety percent of criminal cases tried in Chinese courts,8 3

new offenses will probably be added to the "common offenses" section of the
Directive on Sentencing only slowly. Sentencing rules for offenses classified by
the value of property involved (e.g., economic offenses) or quantity of articles
involved (e.g., firearms offenses), are probably next to be added because the
Criminal Law already includes basic sentencing guidelines based on quantity,
and baseline sentencing is comparatively easy to divide in detail on the same
basis. For example, for the offense of graft or bribery, the penalty ranges
correspond to the amount of funds involved.' The next step is to divide the
broad penalty range into smaller ranges.

At present, one of the obvious difficulties of setting a national directive on
sentencing for such offenses is economic imbalance in Chinese society. For
example, under Article 383 of the Criminal Law, government officials
convicted of receiving bribes between RMB 5000 and 50,000 are to be

sentenced to one to seven years' imprisonment; for officials receiving between
RMB 50,ooo and ioo,ooo, the sentence is five to fifteen years, and in especially
serious cases, life imprisonment and confiscation of property.8 ' Obviously,
RMB 50,ooo has a different economic value in the developed provinces of
eastern and southern China and in the developing provinces of western and
central China.8 Though it is simple to write down the appropriate numbers
for bribery in the Criminal Law, it is hard to connect bribery amounts with a
consistent national penalty range.

Secondly, new statutory and discretionary sentencing factors will probably
be added to the fourteen already included in Part III of the Directive on
Sentencing ("Application of Common Sentencing Factors"). A broader range of
circumstances is considered by judges in sentencing decisions, and it is better
to incorporate them into the standardized sentencing process so as to reduce
unwarranted sentencing disparities. Because High Courts are authorized to

82 See generally Hubei Implementation Rules, supra note 14.

83See ilA [Pan Congwu], Mii;i f 14AX $ llT [Xinfang Rate Falls, Satisfaction of
the Masses Rises], $J El 4R [LEGAL DAILY], NOV. 2, 20o0, at 5, available at http://www
.legaldaily.com.cn/bm/content/2010-11/oz/content_2335753.htm?node=20733.

84 See Criminal Law, supra note 8, art. 383.

"'Id.

Given local economic development, some jurisdictions have in practice set the
minimum monetary amount for criminal liability for receiving bribes at RMB 50,000,
on the grounds that the statutory amount of RMB 5,000 is too low. This effectively
changes the minimum penalty for bribery. See i [Zhao Bingzhi], CPil9&iif'i*
'1 MW IjIP f ) 161 [International Cooperation in the Field of Anti-Corruption
Criminal Law in China], 5 I [J. NAT'L PROSECUTORS' C.] 28 (2010).
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make specific sentencing rules within the percentage ranges provided in the
Directive on Sentencing, there will probably be no significant change to the
existing sentencing factors, though more detailed classifications may be made
within existing factors. For instance, sentencing guidelines for attempted
crimes might differ based on whether the defendant has completed some act
and what actual result has occurred. Therefore, the main amendments to Part
III will be in the form of additional sentencing factors.

The first set of amendments will probably address statutory sentencing
factors defined in the Criminal Law but not yet addressed by the Directive on
Sentencing. These include disability status or diminished capacity of the
defendant, imperfect self-defense, imperfect necessity, and complicity. In
criminal trials, it is usually an open question how statutory factors will affect
sentencing. The main issue in amendment of the Directive on Sentencing is
setting an adequate national adjustment percentage to baseline sentencing for
other statutory sentencing factors that are not included in Directive on
Sentencing, so that the same statutory sentencing factor can be applied
equally in its influence to defendants' sentences in different criminal cases.

In contrast to statutory sentencing factors relating to the defendant's
infancy or mental illness, the highly diverse circumstances of each criminal
case make it more difficult to decide on national-level rules for the application
of discretionary sentencing factors. The Hubei Implementing Rules suggest
that two of these-the defendant's old age and the victim's direct involvement
in or responsibility for causing conflict that leads to an offense-are first on
the waiting list of discretionary sentencing factors for a formal nationwide
sentencing rule. For instance, under the Hubei Implementation Rules, a
baseline sentence can be reduced by up to twenty percent for a defendant
between sixty-five and seventy-five years of age, and by up to thirty percent for
a defendant over seventy-five.8

7

The amendment of discretionary sentencing factors in the Hubei
Implementing Rules will probably be followed in the new Directive on
Sentencing. First, recent policy-making suggests that old age will soon be
addressed by the SPC as a new discretionary sentencing factor. In February
2010, the NPC adopted its Eighth Amendment to the Criminal Law ("Eighth
Amendment"), providing that the death penalty shall not be applied to a
defendant who is over the age of seventy-five at the time of trial unless the
defendant has caused another person's death by especially cruel means." The
Eighth Amendment addresses the responsibility of elderly defendants in the
Criminal Law for the first time.

According to the SPC's report to the NPC during discussions of the first
draft of the Eighth Amendment, no more than ten defendants over seventy
years old have received the death penalty. Thus, although the Criminal Law

87 Hubei Implementation Rules, supra note 14, Part Ill, art. 2.

8 rI*ARAM1Mill)f 1 E;1 (A) [Eighth Amendment to the People's Republic of
China Criminal Law] (promulgated by the Standing Comm. Nat'l People's Cong., Feb.
25, zon, effective May i, 2o1) art. 3, STANDING COMM. NAT'L PEOPLE'S CONG. GAz. (P.R.C.).
See APPLICATION AND COMMENTARY ON THE SENTENCING REFORMS, supra note 5, at 584.
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has not now abolished the death penalty for all elderly defendants, this

provision of the Eighth Amendment serves a signaling function in China,
expressing the NPC's inclination to limit application of the death penalty.8
This gives the SPC a clear indication that it might consider a corresponding
amendment to the Directive on Sentencing so as to show leniency for elderly

defendants while continuing to further the government's policy of fighting
crime.

fn addition, courts usually reduce criminal sentences based on the victim's

direct responsibility for or involvement in causing a conflict that leads to a

criminal offense; the SPC has suggested that courts may not impose the death

penalty under such circumstances even when a defendant has caused serious
injury.90 The point is illustrated by cases published by SPC in recent years,
including the Yu Guangping, Wang Yong, and Liu Jiakui murder cases.9' Thus,

present judicial practice suggests that victim responsibility may be addressed

in the next Directive on Sentencing. As for othei discretionary sentencing

8X [Zhao Lei], " }AAE" A Jit l-## [Why "No Death for Old People" is
One Step Forward, Half a Step Back], MtAP3l [SOUTHERN WEEKEND], at Ao6, Jan. 13,
zon, available at http://www.infzm.com/content/54629. The Eighth Amendment also
abolishes the death penalty with respect to thirteen criminal offenses.

9o MR JikzE [Summary of the All-China Courts'
Criminal Adjudication Symposium on Maintaining Rural Stability] (promulgated by the
Sup. People's Ct., Oct. 27, 1999, effective Oct. 27, 1999) sec. z(l), SUPREME PEOPLE'S CT.
GAz. (P.R.C.), available at http://www.law-lib.com/law/law-view.asp?id=16156. This
advisory judicial document states that in murder and assault cases, if the victim's
obvious fault causes or aggravates a conflict leading to a criminal offense, the
defendant "generally" may not be sentenced to death.

9'Yu Guangping (ff-3-) was convicted of the offense of unlawfully causing an explosion
and received a death sentence for exploding a hand grenade in a crowd, killing three
people and injuring seven. The appellate court changed the sentence to a suspended
death penalty on grounds of the victims' obvious fault resulting in the offense: the
victims and their relatives had surrounded Yu's home, harassed him, and attacked him
with stones. Wang Yong (T- ) also received a suspended death sentencefor the murder
of a victim in an altercation that began when the victim drunkenly assaulted Wang's
father. Wang's suspended death sentence was affirmed on appeal, the appellate court
considering the factors of the victim's obvious fault and Wang's surrender to police two
days after the crime. The Liu Jiakui (i1111111) case involved a fight between butchers
working in a market: Liu's wife and one of the victims had injured each other in a
quarrel and were ordered by the market manager to negotiate at the hospital for
compensation appropriate to injury. Liu stabbed both victims-the butcher who had
injured his wife and the butcher's husband, killing the latter and seriously injuring the
former. The husband had coerced Liu into apologizing by means of force, and both
victims harassed Liu, demanding compensation. The trial court sentenced the
defendant to death with two years' suspension for murder in consideration of the
victims' responsibility for aggravating the conflict. The appellate court changed the
sentence to death, but the SPC overruled the appellate court and affirmed the trial
court's sentence. Jij$$jA91J [CRIMINAL TRIAL CASES] 87-103 ( SARAM$ AA
RM Rfi M- B-, 1ARtA Mu6ARM R-i ZJ*-I [First
Criminal Division & Second Criminal Division of Supreme People's Court] eds., 2002).
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factors, the SPC aims to establish a more comprehensive standardized
sentencing system and may define guidelines concerning new factors in future
amendments to the Directive on Sentencing based on the experience of the
High Courts. For example, the Jiangsu Implementation Rules define victim
fault as a mitigating factor reducing a defendant's sentence by up to thirty
percent.9 2

It is likely that all other statutory sentencing factors defined in the
Criminal Law, and at least these two major discretionary sentencing factors,
will be added into Part III of the Directive on Sentencing in the near future.
Combined with the new offenses likely to be added to Part IV of the Directive
on Sentencing, the new edition of the Directive on Sentencing will expand
coverage of specific offenses and establish a more comprehensive checklist of
sentencing factors. The SPC's Third Five-Year Reform Outline (2009-2013)

clearly references standardized sentencing reform, indicating that the SPC
intends to amend the Directive on Sentencing at least once before 2013. This
conclusion is supported by the timing of the process of standardized
sentencing reform, which started in early 2006, and the analysis of each High
Court's implementation rules. Further amended guidance based on the
experience of the thirty-one High Courts and their feedback concerning the
problems of implementing reform will certainly help to complete the
substantive sentencing rules and is also beneficial to facilitate similar
sentencing in similar criminal cases.

The Directive on Sentencing and Opinion on Sentencing Procedure serve
as the key judicial documents in full-scale standardized sentencing reform in
China. The former formally shows the SPC's policy orientation favoring
emphasis on fair sentencing within the criminal justice system, and it gives a
detailed map of basic substantive sentencing rules by regulating sentencing
steps, specifying penalty adjustment percentages corresponding to sentencing
factors, and providing sentencing guidelines for fifteen common offenses. The
latter establishes a relatively independent sentencing procedure at trial. This is
a step toward reducing unwarranted sentencing disparities in China.

CONCLUSION

Sustainable standardized sentencing reform is a challenging endeavor.
The SPC needs to enrich its experience to perfect the rules of substantive
sentencing in the Directive on Sentencing; ensure that judges are actually

(AR E ij (7)) *QligIlJ [Implementation Rules for the Directive
on Sentencing in the People's Courts (for Trial Implementation)] (promulgated by the
Jiangsu Province High People's Ct.) Part III, sec. 1(17). For the full text, see [ikt]
Hong Jinwen, WfIiR(Aifi l ( (i 447l)) 4Zf1911 [Jiangsu Province
High Court Implementation Rules for the Directive on Sentencing in the People's Courts
(for Trial Implementation)], t M I [FINDLAW.CN] (May 27, 2011), available at
http://china.findlaw.cn/lawyers/article/d27578_p6.html. See also APPLICATION AND

COMMENTARY ON THE SENTENCING REFORMS, supra note 5, at 578-95.
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willing to sentence according to the Directive on Sentencing, which restrains
their discretion; lobby the NPC to include detailed procedural sentencing rules
in its amendments to the Criminal Procedure Law; and persuade other official
institutions in the criminal justice system-especially prosecutors-to push
reform forward by drafting detailed rules on sentencing recommendations.
The SPC has in fact gained the general support of the SPP on the issue of
sentencing recommendations. In October 2010, the SPP promulgated a Notice
on Actively Advancing Standardized Sentencing Reform and Fully Developing
the Work of Sentencing Recommendation ("Notice on Sentencing
Recommendation"), requiring all procuratorates to initiate the work of
sentencing recommendation." One SPP high official commented that "the
Notice on Sentencing Recommendation is a regulation to implement the Opinion
on Sentencing Procedure and push forward standardized sentencing reform;
prosecutors should strengthen cooperation with investigative bodies and
communicate with defense counsel in making sentencing recommendations.""

The SPC may accomplish the step-by-step amendment of the Directive on
Sentencing by referring to the sentencing guidelines of the United States and
the United Kingdom. It can develop its amendments based on practical
sentencing experience, relying heavily on the court system. In contrast, there
is a longer way to go for future legislation based on the Opinion on Sentencing
Procedure, which involves the reallocation of power and responsibility outside
the courts. For example, at sentencing, the prosecution should bear the
responsibility of obtaining evidence both favorable and unfavorable to the
defendant, in order to recommend a sentence at trial. Accordingly,
investigative bodies-primarily the police-will actually do the work of
collecting evidence to support the application of sentencing factors. The
Notice on Sentencing Recommendation shows the SPP's inclination to
promote sentencing recommendations, and the difficulties of securing
prosecutorial cooperation will mainly lie in the attitudes and working
practices of local procuratorates.

9  3  R J & FE iI lf [Notice Concerning the
Positive Advancement of Standardized Sentencing Reform and Full Development of the
Work of Sentencing Recommendation I (promulgated by the Sup. People's Proc.). For
discussion of the promulgation of this Notice in October zoo, see M: H f} [Xu Ridan],
WaamJ{ERAS, AW iFRJpitlf) [Push Forward Standardized Sentencing
Reform; Fully Adopt the Work of Sentencing Recommendation], & V H 
[PROCURATORATE DAILY], at 2, Oct. 14, 2010, available at http://www.dffy.com/fazhixinwen/

lifa/2o1oio/2oIo1o161618o.htm; IPF5 RT [Sui Xiaofei], ATl &#]LAW1) WIFERT J ik
[Procuratorates Nationwide Will Launch Sentencing Recommendation], Vz$RM [XINHUA
NET] (Oct. 13, 2010), http://news.xinhuanet.com/legal/2010-1o/1 3/c-126 5 6339.htm; IM
T, [Sui Xiaofei], iA 1JJ [Supreme People's
Procuratorate Answers Reporter's Questions on Promoting Standardized Sentencing
Reform], )MSIM [XINHUA NET] (Oct. 13, 2010), http://news.xinhuanet.com/legal/2oio-io/

13/c_12656352.htm.
94 See Xu, supra note 93.
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The Notice on Sentencing Recommendations requires the prosecutor to
examine both the evidence pertaining to conviction and the evidence
pertaining to sentencing, and to make the evidence available during trial. It
further requires prosecutors to participate both in the adjudication of guilt
and in argument on the sentencing of a convicted defendant.95 Thus, the
adoption of sentencing recommendations is actually a reform of the
procuratorate system and imposes higher requirements -on the day-to-day
work of prosecutors. It is, of course, asking a great deal for local procuratorates
to change their working style to adopt sentencing recommendations, which
entails an increased time burden in each criminal case, without providing
increased human and financial resources. The historically cooperative
relationship between local courts and procuratorates and caseload of each
procuratorate will affect the adoption of sentencing recommendations. Aside
from this, difficulties will also arise with respect to police cooperation with
procurators, as the collection of additional evidence relevant to sentencing
also increases the workload of police. Naturally, if procurators do not receive
sufficient police support, they will be further disinclined to cooperate with the
courts and make sentencing recommendations. In any case, the general rules
of standardized sentencing reform have been set, and time is needed for public
security bodies, the procuratorates, and courts to discuss the necessary special
working rules and processes in detail so that reform can be implemented in
practice.

The SPC has a strong motive to implement standardized sentencing
reform and ensure fairer, more balanced sentencing. All evidence considered
in a criminal case must of course be shown at trial, so the court's role and
power in criminal adjudication increases with its power to impose a sentence
based on required review of the prosecutor's and defense counsel's evidence
and argument. In contrast, the reform increases the daily caseload of both
police and procurators, which will discourage them from actively supporting
the reform process and will likely impede the court system's progress toward
more consistent sentencing. Regardless of these problems, the initiation of
standardized sentencing reform is the most difficult point; present issues are
rooted in the practical implementation of the reform plan.

For the SPC, improving the transparency of sentencing may reduce undue
influence by parties and others on judicial judgments, increasing the
acceptability of sentences to defendants, victims, and the public.96 By winning
public support for sentencing reform and reducing case-by-case disparities
(and therefore party petitioning), the SPC can increase its influence not only
with ordinary citizens but also with policymakers and other government
actors. The SPC has played and will play a greater role in promoting rule of law
in China. As this happens, we can hope that the constitutional law and
legislation will govern every aspect of society, and that each case will be justly
and expressly decided by law in the courts.

9 Id.

96 APPLICATION AND COMMENTARY ON THE SENTENCING REFORMS, supra note 5, at 15.
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