TRADE AND PROGRESS: THE CASE OF CHINA®

Paolo Davide Faraht

China’s accession to the WTO is widely understood as an important step
towards greater global market liberalization and integration. However, this step
has been also perceived in an ambivalent way. On one hand, the global market
liberalization would have never been really completed without participation of
such a major player as China. On the other hand, many observers articulated
concerns about China’s ability to integrate into the WTO system. In order to tackle
the issues of concern, attention was paid mainly to technical issues, which were
seen as a precondition for China’s successful integration into the WT'O system. For
this reason, topics related with market integration, such as e.g. liberalization
requirements, as well as topics related with transparency and legal and
administrative policies, necessary for securing of just and equitable resolution of
commercial and trade disputes, were initially addressed.

Still, in the light of the changing and evolving geopolitical climate, it has
become more evident that Non-Trade Concerns (NTCs) might be another
multifaceted topic requiring special attention. EU and US, becoming increasingly
aware of the fact that competition of economies with different level of development
might result not only in job losses in developed countries due to relocation of
production, but also to general deterioration of environmental, social and health
standards, have accentuated the importance of a global consensus on NTCs and
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I. INTRODUCTORY ISSUES: RESORTING TO “NON-TRADE CONCERNS”
TO STEM THE EXCESSES OF GLOBALIZATION

From the WTO protests in Seattle in 1999 to “Occupy Wall Street” in
2011, civil society movements have continued to express their concerns
about the negative consequences of globalization for human, social, and
environmental rights and justice, as well as their fear and disagreement
toward the expansion and supremacy of world trade and of the monetary
and commercial commodification of all interpersonal relations and
components.

The ongoing economic instability in several countries and regions
throughout the world, along with the volatility of markets and job losses,
have been leading to an increase in protests that are currently reaching
the highest possible levels of conflict against the so-called establishment.

Additionally, the growing political discourse and public opinion
regarding the migration crisis and the global fight against terrorism are
also providing momentum to some relevant segments of this variegated
movement of protests.

Majority votes favoring Brexit and other political turmoil happening
around European countries, in the United States, and in different parts
of the world are just some of the most critical examples on how the
existing systems are failing. Specifically, global governance and law with
borderless globalization are to blame for the inability to find appropriate
solutions to face the challenges of a constantly changing society.
Unfortunately, this inability creates the risk that an increasing part of
the population, who are unable to benefit from such globalization, will be
left behind

For example, more and more political leaders are trying to use this
discontent among the society for obtaining an easy consensus, without
truly having a real program to improve the life of the people. More
importantly, without endorsing the intrinsic dangers, a strong shift back
towards nationalism might come to fruition in the long-term as a result.

The related fears of the people toward the risks of a world without
barriers are very real and concrete. Additionally, the proposed solutions
to address these problems are certainly influenced by the negative visions
on globalization and liberalism, which neglect to take into account the
positive effects of the free trade and liberalization of the markets.

From the beginning of the Industrial Revolution to recent times, the
success of the capitalist mode of production and its positive impact are
visible in its results and achievements in terms of demographic,
economic, and technological development. Between 1810 and 2010, the
data shows that the total income per capita has multiplied by nine, the
world population by six, and the pace of technological innovation and
investments grew extensively.

However, while considering the legitimacy and efficacy of the
production of goods industrially and the commercial distribution of
wealth at the time of global expansion, one needs to bear two important
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organizations such as the WTO itself and the IMF, 17 but also means that
within those organizations, Member States would have agreed on a
common core of values to be respected.

Indeed, since free-trade and liberahzation should be the final outcome
and the main guiding principles, WTO rules not only prevent Members
from discriminating against other Members in general, but also severely
restrain their ability to adopt trade measures against another Member
whose practices do not respect human rights. In fact, the ability of the
Member States to advance human rights is subject to the condition that
it must be done without viclating the principles of Most Favored Nation
(MFN) and National Treatment (NT). Likewise, accession to the WTO is
not subject to any criterion related to respect for human rights, and its
rules require that each Member—following accession to the
Organization—can enjoy the same commercial benefits as the others,
thus preventing Member States from discriminating based on the
protection of human rights.!® Even though the WTO does not have any
human rights criteria for membership, between 2003 and 2007, when
countries sought to accede to the WT'O, the Member countries focused on
how the applicant nations protected the rights of citizens as well as non-
citizens.!9 Nevertheless, Article XX (f) exception allows Members to adopt
measures that restrict trade in goods manufactured by prisoners.
Another interesting example is the waiver granted to all countries that
are Parties to the Kimberley Process,? which is designed to certify the
origin of rough diamonds?! from sources that are free of conflict fueled by
diamond production (so-called blood diamonds).2?2 Some WTQ provisions
might be interpreted so as to give Members the opportunity to pursue
human rights objectives. The general exceptions set out in GATT Article
XX could provide a viable framework for action. Article XX includes

17 Philip Alston, Resisting the Merger and Acquisition of Human Rights by Trade Law:
A Reply to Petersmann, 13 EUR. J. INT'L L. 815, 815-84 (2002).

18 There is, of course, a possibility to opt out of commercial relations with a new
Member (so-called cause of non-compliance), but it has never been used by any Member.

# Susan Ariel Aaronson, Seeping in Slowly: How Human Rights Concerns are
Penetrating the WTO, 6 WORLD TRADE REV. 1, 12 (2007), https://usite.goviresearch_
and_analysis/economics_seminars/2008/Aaronson.pdf.

2 The Parties of the Kimberley Process are listed at the following address:
http://www kimberleyprocess.com/site/participants.litml (last updated Aug. 21, 2016). They
include Angola. Armenia, Australia, Bangladesh, Belarus, Botswana, Brazil, Canada,
Central African Rep., China, Céte d'Ivoire, Croatia, Dem. Rep. of Congo, European
Community, Ghana, Guinea, Guyana, India, Indonesia, Israel, Japan, Laos, Lebanon,
Lesotho, Malaysia, Mauritius, Namibia, Norway, New Zealand, Russia, Separate customs
territory of Taiwan, Sierra Leone, Singapore, S. Africa, S. Korea, Sri Lanka, Switzerland,
Tanzania, Thailand, Togo, Ukraine, U.S., Venezuela, Vietnam, and Zimbabwe.

21 Rough Diamonds are diamonds that are unworked or simply sawn, cleaved, or bruted
and fall under the Relevant Harmonized Commodity Description and Coding System
7102.10. 7102.21 and 7102.31. Kimberley Process Certification Scheme § 1 (Aug. 2003).
Margo Kaplan, Note, Carats and Sticks: Pursuing War and Peace through the Diamond
Trade, 35 N.Y.U.J. INT'L L. & POL. 559, 587 (2003).

22 Daniel Feldman, Confliet Diamonds, International Trade Regulation, and the Nature

of Law, 24 U. PA. J. INT'L ECON. L. 835, 840 (2003).
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WTO Multilateral System,” develops a non-exhaustive overview and
explores the integration of NTCs in the WTO. In particular. the interplay
between environment and trade is examined.?! as are the prospects for
the new acceding Members (taking China as a case study and its
accession to the WTO in 2001). Also examined are the changes in the
attitude of the WTO DSB towards ranking public health issues over
trade; the relations between food security and international trade
regulations; the difficult balance of the right to access essential medicines
and the protection of their IPRs; the respect of other human rights in the
multilateral trading system; and the relations between cultural products
and public morals.

II. CHINA AT A CROSSROADS: FROM "RIGHT TO DEVELOPMENT" TO
“NON-TRADE CONCERNS” IN THE GLOBAL CONTEXT

In recent years, the world has been confronted with a critical
depletion of natural resources, with increasing risks and disruption to the
environment, overpopulation as a major environmental issue. extremely
deteriorating public health, economic depression at the global level. a
massive increase in commodities pricing (even the most essential ones n
view of guaranteeing the right to food), global famine in poor countries as
well as the reappearance of hunger in growing areas of the developed
world, international tensions, and, the eventual adoption or re-adoption
of martial law.

In this evolving and constantly changing context. China successfully
developed over the last 30 years without completely overcoming its
internal disparities. The tension between the national regime and
international influences has never been completely resolved.32 On the one
hand, the Chinese Government keeps encouraging vertical integration of
the production system within its borders in order to build an independent
industrial system. On the other, China has become a global economic
player, contributing massively to economic globalization: not only has it
received an enormous amount of foreign direct investment, butv it also
actively engages in global trade and capital exports.

.3l One of the examples that will be examined in the following analvsis is the US-
Shrzm,p case. If we can justify restricting importation of shrimp to comply \;'ith tl:m societal
objective to protect turtles, we certainly can bend economic laws to protect- NTCs and~related
fund‘amental, social and environmental rights. See GABRIELLE I\IA.RCE-\{' T;'nde and the
Environment: The WTO’s Efforts to Balance Economic and Susrt;r'nab-le ;Dcwlo ment, in
ECONOMIE ENVIRONNEMENT: ETHIQUE, DE LA RESPONSABILITE SOCIALE ET SOClE"I)‘XLE 2|25
225:35 (C. Bovet, H. Peter & R. Trindade Trigo eds. 2009). See also Aprellate Bod\: Repo t‘
United States - Import Prohibition of Certain Shrimp and Sh rim:u Products \\"T()ﬂ;)(l)‘c-
WT/DS58/ABfR (QCt- 12, 1998); Panel Report, United States — Import Prohibii‘:’ f Certai .
Shrimp anc{ Shrimp Products, WTO Doc. WT/DS58/RW (June 15 2001): {wnltl) 9;30:1"'
Report, United States — Import Prohibition of Certain S’hrr'mp‘ and Shr:)rlr)zi) !;Jt:odx?cr}s

Recourse to Article 21.5 of The D ; i - :
2001). f The DSU by Malaysia, WTO Doc. WT/DS38/AB/RW {Oct. 22,

% (GIANMARIA AJANI, Legal Change and E 1

: 5 s : g conomic Performance: S {
AS].AJ\ CONST.ITLTIO).IALI.SM IN TRANSITION: A COM‘PARATI‘\'&C PFR’;;E;C.:;:‘;? essmem.‘ b5
(Tania Groppi, Valeria Piergigli & Angelo Rinello eds. 2008) S 21, 281-305
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and trade disputes. 4! However, the issue of the consequences and
influence of China’s WTO accession on NTCs has rarely been addressed, 42
which is now becoming even more evident in the geopolitical context,
considering the impact that China along with the other BRICS and
developing countries has, not only at the WTO, but also in other
international fora.

The intersection of the NTCs and China’s participation in the WTO
is manifested in the social and environmental consequences of the
competition between economies with different levels of development as
well as different levels of social protection and implementation of health
and environmental standards. Still, the relocation of production seems to
have been the only answer to the increasing economic pressure exercised
on European and American companies by “low-cost” producers.
Unfortunately, such relocation has resulted in job losses for European
and American citizens and could have a corrosive influence on
fundamental social values in Europe and the United States as well as in
the host countries. Both public opinion and political leaders, as well as
policy makers, fear that international trade—and, in particular, its
further liberalization—may endanger public policies at different levels:
environmental protection and sustainable development, good
governance, cultural rights, labor rights, public health, social welfare,
national security, food security, access to knowledge, interests of
consumers, and animal welfare.43 A consensus has emerged on the
necessity to integrate NTCs—which reflect different social aspirations
and fears—into the external policy of the European Union and the United
States to adopt measures related to international trade and foreign
investment. Moreover, the European Union and the United States
strongly demand the possibility to act in all international areas to defend
and preserve these values by giving them a high degree of protection.

Nevertheless, many of the measures that developed countries

il Id. at 6; Halverson, supra note 34, at 346; Jiangyu Wang, The Rule of Law in China:
A Realistic View of the Jurisprudence, the Impact of the WTO, and the Prospects for Future
Development, SINGAPORE J. LEGAL STUD. 374, 374-89 (2004); Alan Alexandroff, The WT'O’s
China Problem, 21 POLICY OPTIONS. 64, 64 (2000).

12 Paolo Davide Farah, Le Réle de la Chine et de 'OMC dans le Développement
des «Considérations Autres que Commerciales » pour Réguler le Commerce Mondial de
Fagon Plus Juste et Durable (The Role of China and of the WTO for the Development of the
Non-Trade Concerns to Regulate the World Trade in 2 More Just and Durable Way), in
ECONOMIE DE MARCHE, DROITS ET LIBERTES ET VALEURS COMMUNES EN EUROPE ET EN
ASIE (Market Economy, Rights and Freedoms, and Common Values in Europe and Asia) 67,
67-80 (Laurence Potvin-Solis & Hiromi Ueda eds., Publication of the Jean Monnet Chair of
the University of Lorraine Metz, France, 2012); Basu K. Parikshit & Bandara M. W. Y.,
Introduction: Socio-Economic Developnient in China — WTO Accession and Related Issues,
in. WTO ACCESSION AND SOCIO-ECONOMIC DEVELOPMENT IN CHINA 1, 1-18 (Basu K
Parikshit & Bandara M. W. Y. eds. 2009); Basu K. Parikshit, Hicks John & Sappey Richard,
Socio-Cultural Challenges to Economic Growth in China-Looking Ahead, in WTO
ACCESSION AND SOCIO-ECONOMIC DEVELOPMENT IN CHINA, at 165-84.

18 See generally Robert Howse & Joanna Langille, Permitting Pluralism: The Seal
Products Dispute and Why Should Permit Trade Restrictions Justified by Non-Instrumental
Moral Values, 37 YALE J. INT'L L. 367, 367-426 (2012).
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Today, China’s dependence on energy has become the main obstacle
to the development of its power. To tackle this issue, China has entered
into a global redefinition of power strategy, which has two main features:
the regionalization of power as a means and energy security as an end.4?

To promote energy security, China will make full use of its domestic
resources, diversify energy supplies, and further invest in exploration
and energy infrastructure. According to China’s Eleventh Five-Year Plan
(2006-2010), China will try to meet its energy demand mainly with
domestic supplies, as mentioned, utilizing coal as the main source of
energy.%

While discussing a country’s policies with regard to its non-trade
concerns, including the question of energy security, it becomes pertinent
to have regard for emerging aspects of sovereignty.

On the one hand, the creation of international organizations like the
United Nations (UN), WTO, and IMF seems to mark the end of nation
states or at least partially question their sovereignty. On the other, the
formation of regional powers—Brazil in South America, the France-
Germany axis in Europe, Russia in Eastern Europe, South Africa in
Southern Africa, India in Southeast Asia, China in East Asia, and so on—
has introduced new actors, thus questioning the status of the ultimate
decision maker and of international bodies themselves, while facilitating
negotiations within smaller groups of actors sharing a similar history and
culture, which could help take over the impasse faced by both trade
(GATT/WTO) and environmental (Kyoto Protocol) 3 multilateral
consultations. Because of the shortcomings of multilateral agreements,
RTAs have become defining features of the globalization process over the
last few years. The need for further trade and economic development
between states is evident in the developing country regions, in particular,
but it is arguable whether the RTAs will risk jeopardizing the
multilateral trading system leaving the bittersweet residue of success of
such regional negotiations, including further protection of NTCs, without
having reached an effective and real worldwide minimum consensus on
such important matters that globalization affects so dramatically. In
short, the perspective on the integration of world regions through
regional trade agreements is Janus-faced. Particularly when negotiations
between countries with disproportionate levels of economic power take
place, trade agreements can have a powerful effect on political stability
and increase the risk of inter-state conflict as well as intra-state conflict

18 Gabrielle Marceau, The WTO in the Emerging Energy Governance Debate, 5 GLOBAL

TRADE & CUSTOMS J. 83, 83 (2010).

1 See generally PAOLO FARAH & PIERCARLO ROSSI, CONNECTING ENERGY, SECURITY
AND SUSTAINABILITY BETWEEN EUROPE AND ASIA: PoLicY, LEGAL AND SOCIAL-ECONOMIC
DIMENSION (Eurasia-Pacific Rim Book Series, Imperial College University Press/World
Scientific 2015).

% X UECHENG LIU, CHINA'S ENERGY SECURITY AND ITS GRAND STRATEGY (2006},
http://www.stanleyfoundation.org/publications/pab/ pab06chinasenergy.pdf.

5t Kyoto Protocol to the United Nations Framework Convention on Climate Change,
Dec. 10, 1997, UN Doc. FCCC/CP/1997/7/Add.1; 37 ILM 22 (1998).
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landscape started to change as many oil producing countries have joined
the Organization.% Energy trade is one of the most significant trade
sectors and constitutes the largest primary commodity of global trade in
terms of volume and value.% It is worth mentioning that WTO rules are
relevant to the energy sector, while energy security and climate
mitigation constitute priorities on the global agenda.®"

The first generation of GATT/WTO, pre-1994 cases, from 1982 to
1994, invoking environmental concerns through GATT Article XX
highlighted a negative approach from the adjudicatory bodies for
considering environmental matters under Article XX of the GATT.% In
the United States - Tuna and Tuna Products from Cunada case.® an
import prohibition on tuna and tuna products imposed by the United
States against Canada was found discriminatory by the Panel and could
not be justified under Article XX (g) of the GATT since no equivalent
restrictions on domestic production and consumption of tuna were
imposed.100 According to the United States, it has to be also highlighted
that the measure had been put in place as a retaliatory measure to the
Canadian arrest of the U.S. vessels fishing tuna.!0! In the Tuna/Dolphin
I case,192 the United States imposed a ban on the import of Tuna from
countries whose “incidental kill ration” of dolphins was greater than its
own on the basis of Article XX (b) or (g) of the GATT. 3 Mexico challenged
the US measure claiming that the latter violated article X1 of the GATT.
Yet, the Panel decided that the restrictive measure could not be justified
under Article XX (b) or (g) of the GATT.104 The main criticism in both

% Paolo Davide Farah & Elena Cima, Energy Trade and the WTQ: Implications for
Renewable Energy and the OPEC Cartel, 16 J. INT'L ECoN. L. 707. 707-40 (2013); Paolo
Davide Farah‘ & Elena Cima, L’Energia nel Contesto Degli Accordi dell OMC: Sovvenzioni
per le Energie Rinnovabili e Pratiche OPEC di Controllo dei Prezzi, 2 DIRITTO DEL
COMMERCIO INTERF\IAZIOI\'ALE 343, 343-81 (2013). Sajal Mathur & Preeti Mann,
GATT/WTO Accessions and Energy Security, in TRADE, THE WTO AND ENERGY SECURITY:
MAPPING THE LINKAGES FOR INDIA 73, 74 (Sajal Mathur ed.. 2011).

% RAFAEL LEAL-ARCAS, ANDREW FILIS, & EHAEB S. ABU GOS. INTERNATIONAL ENERGY
GOVERNANCE: SELECTED LEGAL ISSUES 138 (2015).

97 Alan Yanovich, WTO Rules and the Energy Sector, in REGULATION OF ENERGY IN
IETERNATIONAL TRADE Law: WTO, NAFTA aXD ENERGY CHARTER 1. 42 (Yulia Selivanova
ed. 2011).

% See General Agreement on Tariffs and Trade. Art. XX, Oct. 30. 1947, 61 Stat. A-11
5G;AI’I{TI;ITS 194, https://www.wto.0rg/english/docs_ellegal_e/gatt47_0 1_e.htm {hereinafter

9% Report of the Panel, United States - Prohibition of Ii y
Produets from Canada, 1L/5198 - 298/91, 994.10 - 4.12 (Feb. £7 ?ggl);s of Tunorand Tuna

100 NATHALIE BERNASCONI-OSTERWALDER EN\'IRO\‘\iE\’ D

uR, NMENT Y N
WTO JURISPRUDENCE 87 (2005). AN TRADE: A GUIDE TO
101 Report of the Panel, United States - Prohibition
> s of 1 .
Products from Canada, L/5198 - 295/91, *94.13 (Feb. 27. 198(2) mperts of Tuna and Tua

102 Report of the Panel ; - ieti :

N, por e Panel, United States - Restrictions on Imports of Tuna. DS21/R (Sep-
12 Paul Ekins & Robin Vanner, Reducing the Impacts of the Production and Trade of

Commodities, in TRADE, GLOBALIZATION AND SU

’ ’ . STAINABILITY IMPACT ASSESSMENT: A
CRITICAL LOOK AT METHODS AND OQUTCO3} 27 SmEAL L s MENTLD
eds. 2009). COMES 277, 281 (Paul Ekins & Tancrede Voituriez

101 ANDREAS F. LOWENFELD, INTERNATIONAL EcoxoMIC Law 389-91 (2d ed.. 2008)

L——
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Tuna/Dolphin cases was that national coercion was used through trade
restrictions to force foreign countries to protect dolphins. These critics
were pointing out that US national measures were illicit because they
had an extraterritorial effect with the objective to influence
environmental policies of other States. In this situation, the United
States employed unilateral trade restrictions to encourage a number of
nations to abandon tuna fishing techniques that killed dolphins.105 Before
adopting these trade distorting measures, however, the United States
should have tried to make use of other means to obtain similar results in
favor of the values they aimed to protect (the environment) with less
trade restrictive effects.!%6 The ruling in the 1994 Tuna/Dolphin case,107
brought by the Netherlands and the European Community, which was
affected as secondary exporters of tuna imported from primary producing
countries, confirmed that Article XX cannot be interpreted in such a way
to permit the application of trade measures with extraterritorial effects
within the jurisdiction of other Member States with the objective of
forcing those countries to change their policies.!08 Thus, also in this case,
the measure could not be justified under Article XX of the GATT signaling
that the WTO is giving primacy to trade over the environment.109 It is
worth highlighting that the present case shiows a difference in the
approach of the adjudicatory body. The Panel noted in 15.16, 5.17 and
95.81 that the General Agreement did not in an absolute manner prohibit
measures related to resources outside the territorial jurisdiction of the
party taking the measure.110

In the United States — Superfund case,!!! the environmental aspects
of toxic waste formed the background of the dispute rather than having a
direct influence on the result.!!2 In this case, the European Community,
Canada, and Mexico claimed that a US excise tax, a corporate income tax
and appropriations on petroleum, and a tax on certain imported
substances produced or manufactured from taxable feedstock chemicals
may have breached Article III.2 of the GATT.113 The Panel established

19 David M. Driesen, What is Free Trade?: The Real Issue Lurking Behind the Trade
and Environment Debate, 41 Va. J. INT'L L. 279, 279-368 (2001).

% Panel Report, United States - Restrictions on Imports of Tuna, DS29/R, 95.28 (June
16, 1994), Here the Panel pointed out that the U.S. by not using other means to achieve
similar results had failed to fulfill the necessity requirement for invoking the Article XX (b)

exception.
mi Id.
s PETER R. GARDINER & K. KUPERAN VISWANATHAN, ECOLABELLING AND FISHERIES

MANAGEMENT 20-21 (2004).

s KATT KULOVESI, THE WTQO DISPUTE SETTLEMENT SYSTEM: CHALLENGES OF THE
ENVIRONMENT, LEGITIMACY AND FRAGMENTATION 85 (2001).

10 Vanda Jakir., The New WTO Tuna Dolphin Decisian: Reconciling Trade and
Environment?, 9 CROATIAN Y.B. EUR. L. POL'Y. 143, 149 (2013), http://www.cyelp.com/index.

php/cyelp/article/view/155/115. )
11 Panel Report, United States - Taxes on Petroleum and Certain Imported Substances,

/6175 - 345/136 (June 17, 1987).
112 KRrISTA NADAKAVUKAREN SCHEFER, SOCIAL REGULATION IN THE WTO: TRADE

POLICY AND INTERNATIONAL LEGAL DEVELOPMENT 159 (2010).
113 FEDERICO ORTINO, BASIC LEGAL INSTRUMENTS FOR THE LIBERALISATION OF TRADE:
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they contained additives and flavorings that make them easier to smoke
than their Thai counterparts. Hence, public health concerns affirmed by
the World Health Organization (WHQO) seem to arise from the ease of
access factor attached to western cigarettes and the consequent increase
in smoking. Further, the WHO submitted expressly that there was a lack
of scientific evidence to prove as to which cigarette was more harmful
than the other.118 Then, the Panel considered such measures to control or
reduce the consumption of cigarettes to fall within the scope of Article XX
(b) but nevertheless found Thailand’s measure on license and
quantitative restrictions unnecessary since less trade-restrictive
alternatives existed, such as warning labels or ingredients lists, 119
despite the fact that in the 1990s the World Health Organization heavily
criticized the US Government and cigarette companies while aiming to
reduce tobacco-related mortality.120 To the contrary, the Panel did not
consider the higher internal excise taxes for imported cigarettes in
violation of Article III of the GATT because the legislation did not
mandate the State authorities to apply these higher taxes to the imported
products, but rather left it as an option.12!

In the Canada-Herring Salmon case,!??2 a Canadian national measure
made it compulsory for herring and salmon caught in Canadian waters
to be processed in Canada before being exported. Canada attempted to
justify the measure on the basis of Article XX(g) for the conservation of
natural resources.128 When it came to the interpretation and application
of Article XX(g), the Panel limited itself to a restrictive interpretation of
the text of Article XX(g), reducing the possible scope of application of the
exception.l24

The outcome of the disputes demonstrates that all the environmental
questions pivoted, to a large extent, on GATT Article XX. With the
intention of saving the trading system the adjudicatory bodies have
sometimes used unreasonable legal justifications and other times very
restrictive interpretations and reasoning as to why Article XX could not
be used. However, these claims threatened the trading system by causing

115 Report of the Panel, Thailand - Restrictions on Importation of and Internal Taxes
on Cigarettes, 1952-53, DS10/R - 375/200 (Nov. 7, 1990).

119 LAWRENCE O. GOSTIN, PUBLIC HEALTH LAW: POWER, DUTY, RESTRAINT 264 (2d ed.
2008).
?2“ Report of the Panel, Thatland - Restrictions on Importation of and Internal Taxes
on Cigarettes, 1750-57, DS10/R - 375/200 (Nov. 7, 1990). See also David P. Fidler & Martin
S. Certon, International Considerations, in LaW IN PUBLIC HEALTH PRACTICE 93, 116
(Richard A. Goodman et al. eds., 2d ed. 200%).

121 FABIO COSTA MOROSINI, THE MERCOSUR AND WTO RETREADED TIRES DISPUTE:
REHABILITATING REGULATORY COMPETITION IN INTERNATIONAL TRADE AND
ENVIRONMENTAL REGULATION 17 (2007).

122 Panel Report, Canada - Measures Affecting Exports of Unprocessed Herring and
Salmon, 176268 - 355/98 (Mar. 22, 1988).

123 MASSIMILIANO MONTINI, The Necessity Principle as an Instrument to Balance Trade
and the Protection of the Environment, in ENVIRONMENT, HUMAN RIGHTS AND
INTERNATIONAL TRADE 135, 148 (Francesco Francioni ed., 2001).

124 Jd. at 148-49.
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could not be justified under the chapeau because of the discriminatory
element of the measure. More precisely, the Appellate Body considered
the manner of application of the measure, “disguised restriction on
international trade” and “arbitrary or unjustifiable discrimination”, and
not the specific contents of the measure as such, should not constitute
abuse of the exception.!34
Similarly, in the US - Shrimp dispute,135 although the Appellate Body

declared that the US import ban applied to shrimp for protecting
endangered turtles on the high seas and in foreign jurisdictions was
related to the conservation of exhaustible natural resources and thus
covered by Article XX(g), the exception was not applicable because the
measure was not justifiable under the chapeau of Article XX.13¢ In
paragraph 185 of its report the Appellate Body stated:

In reaching these conclusions, we wish to underscore

what we have not decided in this appeal. We have not

decided that the protection and preservation of the

environment is of no significance to the Members of the

WTO. Clearly, it is. We have not decided that the

sovereign nations that are Members of the WTO cannot

adopt effective measures to protect endangered species,

such as sea turtles. Clearly, they can and should. And we

have not decided that sovereign States should not act

together bilaterally, plurilaterally or multilaterally,

either within the WTO or in other international fora. to

protect endangered species or to otherwise protect the

environment. Clearly, they should and do.!37
This is an important statement to support the protection of the
environment and advice to the WTO Member States to find proactively
and jointly a balance and an agreement between trade and environment
in the WTO and in other international contexts.

In the Asbestos case,!38 banning Asbestos on the basis of protecting

13 Chang-Fa Lo, The Proper Interpretation of ‘Disguised Restriction on International
Trade’ under the WTO: The Need to Look at the Protective Effect, 1 .J. Int. Disp. Settlement.
111, 111-37 (2013). See also Padideh Ala'i, Free trade or Sustainable Development? An
Analysis of the WTO Appellate Body's Shift to a More Balanced Approach to T;r'(;de
Liberalization, 14 AM. U. INT'L L. REV. 1129. 1159 (1999). .

'® Appellate Body Report, United States - Import Prohibiti ] ]

) ¢ s g . ion of Certain Shrimp and
Shrm.u? Products, VL’}‘/DSSS{ABIR (Oct. 12, 1998): Panel Report. United States — Iﬁlporr
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body has struck a balance between the protection of public health and
trade, while prioritizing the former in case of a serious public health
matter.

As a matter of fact, a relevant shift in the dispute settlement ruling
can be seen in the Tuna/Dolphin Case IT of 2011.1% In this case. Mexico
claimed that the US measures establishing the conditions for the use of a
“Dolphin-Safe” label on tuna products, which may vary depending on the
geographical area and location where the tuna is caught and the type of
vessel and fishing method by which it is harvested. breached Articles I:1
and III:4 of the GATT, as well as other articles related to the TBT
Agreement.149

As stated in the Appellate Body Report at Paragraph 172. tuna
caught by “setting on” dolphins is currently not eligible for a “dolphin-
safe” 1abel in the United States, regardless of whether this fishing method
is used inside or outside the Eastern Tropical Pacific Ocean (ETP).150 Ag
described in footnote 355 of the Appellate Body Report, “the fishing
technique of ‘setting on’ dolphins takes advantage of the fact that tuna
tend to swim beneath schools of dolphins in the ETP. The fishing method
involves chasing and encircling the dolphins with a purse seine net in
order to catch the tuna swimming beneath the dolphins. 15

Even according to the recent compliance Panel Report requested
under Article 21.5 of the DSU, following the Panel and Appellate Body
Reports, tuna caught in the Eastern Tropical Pacific large purse seine
fishery, where most of Mexico’s fleet fishes are, could be labeled as
“dolphin safe” only if both the captain and an independent observer
certified that the tuna was caught without harming dolphins. Tuna
caught in all other fisheries would require only a captain certification
with a lower level of costs for the final product. These relevant differences
amounted to de facto discrimination against Mexican tuna and tuna
products because such tuna were subjected to additional burdens and
costs not faced by tuna caught by other WTO Members.

The WTO Panel started addressing the question of whether a
voluntary labeling requirement can be conceived of as a technical
regulation that must comply with the TBT Agreement where a legal test
will then be conducted to check if the measures are applied in a
discriminatory manner and, if so, whether they are more trade restrictive

t# Panel Report, United States — Measures Concerning the Importation, Marketing and
Sale of Tuna and Tuna Products, WTO Doc. WT/DS381/R (Sept. 11. 2011): Appellate Body
Report, United States - Measures Concerning the Importation, Marketing and Sale of Tuna
and Tuna Products, WTO Doc. WT/DS381/AB/R May 16, 2012): Panel Report. United States
- Measures Concerning the Importation, Marketing and Sale of Tuna and Tuna Products
Recourse to Article 21.5 of the DSU by Mexico, WTO Doc. WT/DS381/RW (Apr. 14, 2015) ’

118 Vicki Waye, International Trade Law, Climate Change and Carbon F'o.orp;‘inting' in
SUSTAINABLE BUSINESS: THEORY AND PRACTICE OF BUSINESS UNDER SUSTAIN ‘\BIL,I’I'Y
PRINCIPLES 251, 255-56 (Geoffrey Wells ed. 2013). o

150 Appellate Body Report, United States — Measures Concerning the Importation,

Marketing and Sale of Tuna and Tuna Products, 1172, WTO Doc. WT/DS381/AB/R (May
16, 2012). . -

151 Id. 169.
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than necessary to fulfill a legitimate objective.!52 In this situation the
Panel did not find the US measures discriminatory since they applied to
capture method rather than the national origin of the products. However,
the Appellate Body reversed the Panel's finding and judged these
measures as discriminatory, considering that the US measures de facto
granted most US products and like products from other WTO Members
better conditions and corresponding, relevant competitive advantages to
access the US market that did not apply to Mexican tuna products.!53 The
Appellate Body further developed this reasoning and noted that, “the US
measure does not address mortality (observed or unobserved) arising
from fishing methods other than setting on dolphins outside the ETP, and
that tuna caught in this area would be eligible for the US official label.”154

Moreover, the Appellate Body reversed the Panel’s findings that
Mexico had demonstrated that the US “Dolphin-Safe”labeling provisions
are more trade-restrictive than necessary to fulfill the United States’
legitimate objectives.!% The Appellate Body considered that the Panel’s
analysis and its comparison between the challenged measure and
Mexico's proposed alternative measure was imprecise and inconsistent
and that “the Panel erred in concluding, in paragraphs 7.620 and 8.1(b)
of the Panel Report, that it has been demonstrated that the measure at
issue is more trade restrictive than necessary to fulfil the United States’
legitimate objectives, taking account of the risks non-fulfilment would
create.” 15 For this reason, the Appellate Body reversed the Panel’s
findings that the measure at issue is inconsistent with Article 2.2 of the
TBT Agreement. 157

This case shows the WTO’s clear shift from favoring trade openness
over environmental concerns. Compared with the decision in the previous
Tuna GATT/WTO cases, the decision in the Tuna/Dolphin Case II of
2011, recognizing the protection of the environment and sustainable
development in the TBT Agreement as a means of derogation from the
provisions (when applied in a non-discriminatory way) and against the
principle of territoriality (that was strictly applied in Tuna-Dolphin Case
D), 158 clearly demonstrates an attempt to reconcile trade rules with

NTCs.159
The EU Seals case, in which the “public morals” exception contained

152 Sofya Matteotti & Olga Nartova, Implementation and Monitoring of Process and
Production Methods, in TRADE AGREEMENTS AT THE CROSSROADS 167, 171-72 (Susy Frankel

& Meredith Lewis eds., 2013).
152 Waye. supra note 149, at 256. .
15+ Appellate Body Report, United States ~ Measures Concerning the Importation,

Marketing and Sale of Tuna and Tuna Products, 9251, WTO Doc. WI/DS381/AB/R (May
16, 2012) (citations omitted).

55 Id, 91333.

155 Id, 9331.

157 RAFAEL LEAL-ARCAS, CLIMATE CHANGE AND INTERNATIONAL TRADE 131 (2013).

13 Report of the Panel, United States - Restrictions on Imports of Tuna, DS21/R (Sep.
3, 1991).

159)JAMES K. R. WATSON, THE WTO AND THE ENVIRONMENT: DEVELOPMENT OF

COMPETENCE BEYOND TRADE 190 (2012).
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in Article XX(a) of the GATT was raised related to an “environmental
issue” like the inhuman method of hunting seals, also demonstrates the
emergence of environmental concerns in WTO case law.180 However, in
EU Seals, the result was different because the respondent could not
successfully verify the chapeau of Article XX. Still, the Appellate Body
upheld the Panel’s finding that the EU Seal Regime is "necessary to
protect public morals” within the meaning of Article XX(a) of the GATT
1994. Nevertheless, it is Article XX of the GATT that represents a
deliberate determination to grant WT'O Member States the decision on
the scope of a domestic measure regarding NTCs.!6! One might say that
Article XX of the GATT provides the last bit of sovereignty left to the
Member States in the WTO system. It allows a country to impose trade
restrictions when requirements under Article XX are met. Likewise,
quantitative restrictions on trade and discriminatory regulation of
foreign commerce under some circumstances which also include
environmental laws could be applied.t62 Yet, some States employ trade-
restrictive measures to protect domestic industry. Furthermore. some
countries tried to benefit from the exceptions mentioned in Article XX to
alter other states’ trade policies within their own jurisdiction.

Most scholars agreed that it was impossible for China to maintain a
perfect implementation record following its accession to the WTO (as has
happened to all WTO Member States), and disputes over the correct
implementation of China’s WTO obligations were certain to arise.l63 The
high risk of China’s non-compliance with WTO rules meant that China
had to accept the instruments, procedures, and multilateral (as opposed
to bilateral) framework of the WTO dispute settlement system despite
China’s legal culture and past resistant attitude towards international
adjudication.164

Among the WTO’s many challenges, environmental protection is one
of the most debated NTCs within the organization. Certainly,
Multilateral Environmental Agreements (MEAs). the ongoing
international negotiations on climate change, and the increasing number
of countries with sophisticated environmental laws and regulations have
pushed the WTO to gradually open its door to environmental concerns.
However, considering the high diversity of interests and needs of the
Member States, when States attempt to justify trade barriers or different

160 Panel Report, European Communities - Measures Prohibiti :
Marketing of Seal Products, WTO Doc. WT/DS400/RS, ngslggjlrglgl/ge(g;‘zor:’z%nO;ozg;i'
Appellate Body Report, European Communities - Measures Prohibiting the}m -orta;ion a;n:é
Marketing of Seal Products, WTO Doc. WT/DS400/AB/R, WT/DS401/AB/R (‘\Iiv 22, 2014%)

181 Driesen, supra note 105, at 279-300. ) o l .

162 Jd,
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WITH CHINA 1, 19-20 (Jonathan Reuvid & Li Yong eds. 2008) ¢ fosuee, in DOING BUSINESS
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and can be seen as the root cause of the two main strategies adopted by
China to support, boost, and foster its domestic industry: on the one hand,
the limitation of the quantity of raw materials that can be exported
(export restraints) and, on the other, of the possibility for foreign firms to
access the Chinese market. Under both strategies, the government plays
a crucial role.

In fact, when it comes to NTCs, the main WTO disputes involving
China and concerning NTCs related to environmental matters
specifically are China - Raw Materials'™ and China — Rare Earths.178

In the first dispute, Beijing imposed restrictive measures on the
export of nine types of raw materials, in particular various forms of
bauxite, coke, fluorspar, magnesium, manganese, silicon carbide, silicon
metal, yellow phosphorus, and zinc. The US, the EU, and Mexico
challenged these measures claiming that they breached China’s
commitments under China’s Accession Protocol Part 1,179 para. 1.2, Part
I, para. 5.1, Part I, para. 5.2, Part I, para. 8.2, Part], para. 11.3 and GATT
Articles VIII, VIII:1, VIII:4 X:1, X:3 (a), XI:1180 since the new regulations
constituted export duties, export quotas, export licensing, and minimum
export price requirements.181

These exports restraints increased the prices of raw materials at the
global markets and, as a consequence, the Chinese domestic industries
gained advantage through sufficient supply and lower prices. The
Chinese Government claimed that these measures were justified under
Article XX of the GATT.

In fact, China had stated among its arguments that some of its export
duties and quotas were justified because they were measures “relating to
the conservation of exhaustible natural resources” for some of the raw
materials. However, China was unable to provide evidence that it
adopted these restrictions in conjunction with measures applicable to
domestic production or consumption of the raw materials so as to
conserve the raw materials. It is important to highlight here that even
though the decision did not favor China, the Panel acknowledged that
China appeared to be on the path to adopting a legal framework to justify
its quotas under WTO rules, but that the framework was not yet WT'O-
consistent because it still needed to be put into effect for domestic
producers to avoid any accusation of violating the WTO non-

discrimination principles.

177 Panel Report, China — Measures Related to the Exportation of Various Raw
Materials, WTO Doc. WT/DS394/R, WT/DS395/R, WT/DS398/R (Jul. 5, 2011); Appellate
Body Report, China — Measures Related to the Exportatior of Various Raw Materials, WTO
Doc. WT/DS394/AB/R, WT/DS395/AB/R, WT/DS398/AB/R (Jan. 30, 2012).

1 Panel Report, China - Measures Related to the Exportation of Rare Earths,
Tungsten, and Molybdenum, supra note 77; Appellate Body Report, China - Measures
Related to the Exportation of Rare Earths, Tungsten, and Molybdenum, WTQO Doc.
WT/DS43 1/AB/R, WT/DS432/AB/R, WT/DS433/AB/R (Aug. 7, 2014).

179 Accession of the People’s Republic of China, WTQO Doc. WT/L/432 (Nov. 23, 2001).

120 GATT, supra note 98. at arts. VIII:1{a), X:1, X:3(a) & VI:1.

81 Butcher, supra note 86, at 72-73.
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As to the other raw materials, China claimed that its export quotas
and duties were fundamental and necessary in view of protecting the
public health and its people. Unfortunately, China could not produce
evidence that the adopted measures, such as export duties and quotas,
would reduce pollution, in the short or long-term, and therefore improve
the health of its citizens.

The Panel and Appellate Body had to examine whether China could
use Article XX to justify its failure to comply with its commitments under
Paragraph 11.3 of China’s Accession Protocol. In China - Publications and
Audiovisual Products, China’s defense based on Article XX was allowed
as the language of paragraph 5.1 of China's Accession Protocol granted
China the right to regulate trade.!82 Taking note of the same, the
Appellate Body in China - Publications and Audiovisual Products stated
that the language of Paragraph 11.3 being in contrast to paragraph 5.1,
does not suggest that China may have recourse to Article XX to justify a
violation of its obligation to eliminate export duties.!43

Thus, the debate over the place of the Accession Protocols in the WTO
multilateral system continues since the basis on which WTQO Accession
Protocols take legal effect has not been raised in the DSB.1%4 That is why,
for instance, the Appellate Body had the opportunity to take a different
reasoning concerning the application of Article XX to the Accession
Protocols. Moreover, the Appellate Body confirmed the Panel's position
that even if Article XX was applicable in this case, China has failed to
provide a link between the measures taken and the objective of protecting
the environment and public health.!8 Thus, the NTCs argument was
rejected.

The second dispute, China - Rare Earths, concerned export
restriction measures that Beijing adopted on Rare Earths. Tungsten, and
Molybdenum (which are raw materials used in the production of various
kinds of electronic goods), 186 with the justification of protecting the
environment, preserving resources, reducing pollution caused by mining,
and promoting sustainable development. 187 According to China’s
Accession Protocol, China must eliminate all export duties except for

182 Panel Report, China ~ Measures Affecting Trading Rights and Distribution Services
for Certain Publications and Audiovisual Entertainment Products, WTO Doc. WT/DS363/R
(Aug. 12, 2009); Appellate Body Report, China — Measures Affecting Trading Rights and
Distribution Services for Certain Publications and Audiovisual Entertainment Products
WTO Doc. WI/DS363/AB/R (Dec. 21, 2009), ’
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WT/DS363/AB/R (Dec. 21, 2009); Butcher,

181 Kennedy, supra note 76, at 46-47.

185 Butcher, supra note 86, at 73.
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resource, which is what the challenged export quotas were designed to
do. In particular, the main objective of the measures adopted by the
Chinese Government was to favor domestic extraction and secure
preferential use of those raw materials by Chinese domestic industries.

Another relevant issue that was examined at the Appellate Body level
relates to China’s claim of “intrinsic relationship™ between Article X1I:1
of the Marrakesh Agreementi®? and Paragraph 1.2 of China's Accession
Protocol. The Appellate Body stated that “the Marrakesh Agreement. the
Multilateral Trade Agreements, and China’s Accession Protocol form a
single package of rights and obhgations that must be read together.”1%
The Appellate Body found that Paragraph 1.2 of China's Accession
Protocol, which provides that the Protocol “shall be an integral part of the
WTO Agreement,” builds a bridge between the package of Protocol
provisions and the package of existing WTO rights and obligations.

However, this statement does not provide an answer to whether there
is an objective link between an individual provision in China's Accession
Protocol and China’s existing obligations under the Marrakesh
Agreements and the Multilateral Trade Agreement or whether China can
rely on the existing general exceptions in these Agreements to justify a
breach of its commitments under China's Accession Protocol for NTCs, in
general, and environmental concerns, in particular.!9!

The WTO has crossed a long road when it comes to balancing the
relation between trade and NTCs where the Panels  and Appellate Body's
jurisprudence has ensured respect for NTCs including environmental
matters at the expense of trade in several cases. as it was shown above.
However, the accession of new WTO Members resulted in new obligations
(WTO Plus Obligations) upon the acceding countries (most of them
developing or emerging economies) which were stipulated in their
Accession Protocols.

There is an ongoing debate as to whether such an increase of WTO
Plus Obligations is fair and, as described through the case law above,
whet'her the WTO commitments included in tle Accession Protocols can
be leated on the basis of expectations stated in the GATT. mainly
Art‘1cle'XX, since they should represent “a single package of rights and
o.bh'gat%ons that must be read together.” It is arguable that these potential
limitations on thg use of Article XX of the GATT may be considered a new
form of unfair discrimination perpetuated against dev

. . eloping countries
which are gradually entering the WTO. This is even 1

ess justifiable if it
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measures relating to the products of prison labor (XX(e)).204 Article XX(g)
is primarily an economic and environmental provision since it relates to
natural resources, but it has human rights ramifications in some
circumstances.29 Moreover, Article XX(a), XX(b), and XX(e) require that
a measure satisfy the “necessity” test to justify non-economic objectives,
which implies that trade issues are prioritized over other objectives.20¢
The jurisprudence of the Panel and Appellate Body in several WTO cases
related to either environmental or health concerns. such as the US-
Shrimp case,27 highlights the fact that Article XX offers a significant
mechanism, and room for State sovereignty, for justifying discriminatory
treatment to respond to measures from other Member States that affect
NTCs. It was shown through the US-Shrimp case that Article XX imposes
limitations on the use of trade measures for non-trade policy purposes.
but those measures may find justification under Article XX 206 Yet,
Member States have rarely mentioned the reference to human rights in
their petitions or arguments developed before the WTO, and they are not
present in the Panel or Appellate Body findings.20° This is due to the
restrictive interpretation of Article XX applied in the Panels’ decisions
and reasoning based on their views about the very deep meaning and
purposes of the GATT, while the Appellate Body's decisions regarding
Article XX show that an exception, in particular a general exception like
the ones included in Article XX, should be treated like any other treaty
provision which must be interpreted according to its terms. context, and
in light of the core object and purpose of such a treaty.210

Furthermore, the GATT 1979 Agreement on Technical Barriers to
Trade,?!! also called Tokyo Round Standards Code. adopted the notion of

204 SARAH H. CLEVELAND, Human Rights Sanctions and the World Trade Organisation,
in. ENVIRONMENT, HUMAN RIGHTS AND INTERNATIONAL TRADE 199. 233 (Francesco
Francioni ed., 2001).

23 ADAM MCBETH, INTERNATIONAL ECONOMIC ACTORS AND HUMAN RIGHTS 119 (2011).

25 AMAQ, supra note 203, at 224.

%7 Panel Report, United States — Import Prohibition of Certain Shrimp and Shrimp
Products, WTO Doc. WTI/DS58/RW (June 15, 2001): Appellate Body Report, U nited Stafes
- Import Prohibition of Certain Shrimp and Shrimp Products, WTO Doc. \WT/DS58/AB/R
(Oct. 12, 1998); Panel Report, United States - Import Prohibition of Certain Shrimp and
Shrimp Products, Recourse to Article 21.5 of the DSU by Malaysia, WTMDS38/ABRW (Oct.
22, 2001); Appellate Body Report, United States - Import Prohibition of Certain Shrimp and
Shrimp Products Recourse to Article 21.5 of The DSU by Malavsia, WTO Doc.
WT/DS58/AB/RW (Oct. 22, 2001). " S
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Cordonier Segger, Markus W. Gehring & Andrew Paul Newcomb edls.. 2010)
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Non-Product-Related (NPR) Process and Production Methods (PPM). The
NPR PPM requirements refer to measures that target the production
methods of goods, starting from the consideration that not all the
processes are in themselves equivalent in terms of the societal effects to
obtain a specific final product.?12 PPM measures are divided into two
categories: Product-Related measures that may have detectable and
identifiable leftovers in the final product and Non-Product Related
measures that do not have any visible or verifiable leftovers in the final
product, but may still have effects beyond the product itself.213 The GATT
1947 and WTO Panel and Appeliate Body reports have not adopted any
cases with a leading ruling, which clarified in a definitive or at least clear
way the treatment to be granted to the NPR PPMs under general trade
liberalization rules.214 Nevertheless, it appears that exceptions in GATT
Article XX have the capacity to protect unilateral NPR PPM measures as
the Tuna/Dolphin Case II of 2011 (“Dolphin-Safe” Labeling), where
consumers’ choice was based on the method of production rather than the
product itself, as previously showed.?15 The further relevant step in this
legal reasoning is the application of the NPR PPMs to human rights
issues. It has to be highlighted that the Panel and Appellate Body cases
have developed and clarified the conditions for evaluating the “likeness”
of two products through the use of the four criteria analysis (set by the
Border Tax Adjustments) which do not need to be cumulative: (1) the
properties, nature, and quality of the products; (ii) the end-uses of the
products; (iil) consumers’ tastes and habits—more comprehensively
termed consumers’ perceptions and behaviors-—in respect of the products;
and (iv) the tariff classification of the products.216 If the NPR PPMs would
become, for example, a fifth criteria in this list, it would be more likely
for countries to adopt trade-related human rights measures despite their

https://www.wto.org/english/tratop_e/tbt_e/tbt_info_e.htm.

212 QECD. PROCESSES AND PRODUCTION METHODS (PPMS): CONCEPTUAL FRAMEWORK
AND CONSIDERATIONS ON USE OF PPM-BASED TRADE MEASURES 135-16, OECD Doc No.
OECD/GDO7)137 (1997), http://www.oecd.org/officialdocuments/publicdisplaydocumentpd f

/2cote=QCDE/GD(97)137&docLanguage=En.
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Engsig & Sanford E. Gaines Serensen eds., 2014).
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Marketing and Sale of Tuna and Tuna Products, WTO Doc. WT/DS381/R (Sept. 11, 2011);
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WT/DS381/RW (Apr. 14, 2015).
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Alcoholic Beverages, WTO Doc. WI/DS8/AB/R, WT/DS10/AB/R, WT/DS11/AB/R (adopted 1

November 1996).
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that the WTO agreement should not be read in “clinical isolation from
Public International Law” 223

The above-mentioned matters create additional challenges for the
WTO legal system that strives for trade openness, however, while taking
NTCs into consideration. If the WTO succeeds in fully integrating human
rights issues into the system through the adoption of further provisions
in the WTO Agreements and/or thanks to a more straightforward and
solid case law, it would constitute a further tool to protect and guarantee
human rights even when trade is concerned, recognizing the existing (and
necessary) interdependence between the two systems. As a matter of fact,
a completely different analysis should be dedicated to the indirect impact
that accession to the WTO may produce in terms of domestic legal reforms
of the WTO acceding Member States, including new regulations that
would strengthen the protection of human rights. It has to be noted that
following China’s accession to the WTO in 2001, the 10t National
People’s Congress (NPC) at its 204 Session on March 14, 2004, approved
important amendments to the Chinese Constitution22? relevant to the
discussion. While the WTO accession was not the sole reason for this
move toward reforms, it is to be noted that several internal political
concerns played an essential role in fastening and creating the political
consensus for the adoption of those amendments in the Chinese
Constitution, even as an internal response to WTO membership and
consequent liberalization.

The more leftist intellectuals in China sharply contested China’s
WTO accession because of the impact it would have had on a country that
still describes itself in Article 1 of its Constitution as “a socialist State
under the People’s democratic dictatorship led by the working class and
based on the alliance of workers and peasants”. Those intellectuals
considered globalization, free-trade, and liberalistic principles, which are
intrinsic parts of the WTO, to be disruptive for the interests of the
Chinese people.

If we carefully analyze the amendments to the Chinese Constitution,
we can find many relevant and interesting changes. In particular, a third
paragraph has been added to Article 33: “The State respects and
preserves human rights.” After the adoption of this amendment, the
question which arose was whether the Chinese Government would take
actions and implement reforms to respect the spirit of the law or whether
Article 33 would remain hollow. It seems that the Labor Contract Law of
the People’s Republic of China,?25 which went into effect on 1 January
2008, is one of the first relevant consequences of the human rights

228 CHIEN-HUEI WU, WTO AND THE GREATER CHINA: ECONOMIC INTEGRATION AND

DISPUTE RESOLUTION 99 (2012). - . . »
22: XTANFA (1982) (China). See also Chen Jianfu, The Revision of the Constitution in the

PRC, 33 CHINA PERSPECTIVES. 1, 4-9 (2004). L
22 Zhonghua Renmin Gongheguo Laodong Hetong Fa (FEARXME S H S EE)

[Labor Contract Law of the People’s Republic of China} (promulgated by the Standing
Comm. Nat’l People’s Cong., June 29, 2007, effective Jan. 1, 2008, amended Dec. 28, 2012).

-
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amendment to implement the Chinese Constitution in the Chinese legal
system, followed by the Law of the People’s Republic of China on the
Prevention and Control of Occupational Diseases??S and by the Work
Safety Law of the People’s Republic of China.??" Then. it is also significant
to highlight the clear reference in the Chinese Constitution to the
protection of private property (“Citizens’ lawful private property is
inviolable”)228 and the obligation to compensate in case of expropriation
or requisition.?29 Furthermore, the second paragraph of Article 11 of the
Chinese Constitution states that the “State protects the lawful rights and
interests of the non-public sectors of the economy such as the individual
and private sectors of the economy. The State encourages, supports and
guides the development of the non-public sectors of the economy and. in
accordance with law, exercises supervision and control over the non-
public sectors of the economy.”230 A fourth paragraph was added to Article
14: “The State establishes a sound social security system compatible with
the level of economic development.” This article further develops the
meaning of Article 33 of “the respect and preservation of human rights”
calling for a concrete change in the lives of Chinese citizens by
establishing a “sound social security system.” The Chinese Government
has adopted several different laws to implement this principle in the
Chinese legal system like the Law of the People’s Republic of China on
Protection of the Rights and Interests of the Elderlv.23! the Mental Health
Law of the People’s Republic of China,??? and, to a certain extent. also the
Resolution of the Standing Committee of the National People's Congress
on Adjusting and Improving the Family Planning Policy. Of course,
beyond the letter of all these laws and regulations. the Chinese
authorities and officials need to effectively implement the spirit of these
laws in day-to-day practice to meet the relevant and overreaching
objectives to improve the Chinese population’s quality of life.

Having taken into consideration all these issues. in the author's
opinion, the WTO has indirectly contributed to these Chinese legal
reforms, which better protect the rights of Chinese workers and citizens

26 Zhonghua Renmin Gongheguo Zhiyebing Fangzhi Fa (/"1 A R £ HB R L5 2%)
[Law of the People's Republic of China on the Prevention and Treatment of Occuiaational
Diseases] (promulgated by the Standing Comm. Nat’l People's Cong.. Oct. 27. 2001
amended Dec. 31, 2011). i . .

#7Zhonghua Renmin Gongheguo Anquan Shengchan Fa (1)14E A RIEFE 2 4E5T5)
[Work Safety Law of the People’s Republic of China] (promulgated hy the Standing‘ Comm
Nat'l People’s Cong., June 29, 2002, amended Aug. 27. 2009). ) .

228 XTANFA art. 13 (1982) (China).

229 Jd.

2% Jd. art. 11.

231 Zhonghua Remin Gongheguo Laonian Ren Quanyi s
o e \ yi Baozhang Fa (2012 Niin
Xlu.dmg) (*@/\E%ﬂl@lféﬁ#ﬂmﬁﬂﬁ%@om FETT)) [Law of the People's Republic of
China on Protection of the Rights and Interests of the Elderly] (Promulgated by the
Standing Comm. Nat'l People's Cong., Dec. 28, 2012). : .
22 Zhonghud Rénmin Gonghégué Jingshén Weishang Fy” = N

g Fa” (MEARAMNE

[Mental Health Law of the People’s Republic of Chinal (Promulgated by thif?:tfsgi?f :
Comm. Nat'l People’s Cong., June 26, 2012, effective May 1, 2013). ’ nawng
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as a whole and balance the effects that globalization and free trade would
have brought in the Chinese internal legal system. In sum, when the link
between trade and human rights is taken into account, we need to
carefully evaluate, from a comparative law perspective, the new Member
States’ internal legal reforms to protect human rights, following their
WTO accession, and not only those reforms that are specifically addressed
by the WT'O Agreements and practice.

4. Guaranteeing Food Security at the National Level while Embracing
Internaiional Trade Regulations

The United Nations established the Food and Agriculture
Organization (FAO) in 1945 as a specialized agency during the First
Session of the FAO Conference held in Quebec City, Canada. The FAQ is
certainly the international organization designed to cover most of the
issues related to food security, food safety, and agricultural products, but
the relations and conflicting areas among these relevant issues and
international trade regulations are quite evident. Since GATT 1947,
NTCs have been included in agriculture trade policy and negotiations,
mainly for the important role they play in this specific field for the
national security and stability of the countries. During the ongoing
negotiations and in particular during the Uruguay Round, this definition
has evolved such that the NTCs include “food security, food safety and
quality, rural development and animal welfare”. 283 Food security
emerged as a NTC that shall be taken into account in the reform of
agricultural trade.?34 Food security was, for the first time, defined at the
global level during the 1974 World Food Summit as the “availability at
all times of adequate world food supplies of basic foodstuffs to sustain a
steady expansion of food consumption and to offset fluctuations in
production and prices.”23% This definition gives us the idea that when the
issue started to appear as a global concern, States mainly considered food
security in terms of volume and stability of food supplies. Throughout the
years, this concept has evolved and has been redefined at various World
Summits, Conferences, and FAO Reports such as those in 1983, 1996, and
2001236 and reports from other International Organizations and fora,
such as the 1986 World Bank (WB) Report on “Poverty and Hunger”237

233 Simpson & Schoenbaum, supra note 25, at 402.
21 MICHAEL BLAKENEY, INTELLECTUAL PROPERTY RIGHTS AND FOOD SECURITY 10

2009).
( 2’)*5 World Food Conference, Rome, Nov. 5-16, 1974, Report of the World Food
Conference, UN. Doc. E/CONF.65/20.

2% Director General of the FAO, World Food Security: A Reappraisal of the Concepts
and Approaches’ CFS 83/4, Rome, 1983; World Food Summit, Nov. 13-17, 1996, Rome
Declaration on World Food Security and World Food Summit Plan of Action, WFS 96/REP
Part One, Rome, 1986.; Food and Agriculture Organization, The State of Food Insecurity in

the World 2001, Rome, 2002.
257 WORLD BANK, POVERTY AND HUNGER: ISSUES AND OPTIONS FOR FOOD SECURITY IN

DEVELOPING COUNTRIES (1986), http://documents.worldbank.org/curated/en/16633146799
0005748/Poverty-and-hunger-issues-and-options-for-food-security-in-developing-countries.
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with incredible disharmonies and conflicting interests in which the lack
of truly enlightened global governance means that most actions have not
been based on global justice and sustainable development. Many
sovereign States are not able to produce independently what they need
or, even when they could, are not able to fully exercise their own
decisions. Free trade, liberalism, and neo-liberal economic reforms have
certainly improved the situation in many developing countries, reducing
poverty and increasing wealth for quite some time and for a growing part
of the population. However, too much room has been given merely to
“economics,” and the lack of robust laws and regulations to balance
economic analysis and objectives with sustainable development?4¢ has
left the global governance, and indirectly the decision making process, in
the hands of a handful of multinational companies or, even worse, groups
that exercise control beyond the borders, operating without any
transparent legal identity.

Most multinational corporations are not interested in sovereignty,
national security, and food security issues other than to protect and profit
from their business investments. Actually, they benefit from the
fragmentation of international law,245 and they operate more easily in
countries where the rules are less stringent, generally in developing
countries. 246 The limited presence of laws and regulations eases the
environment for corporations because they can operate more freely.
Multinational corporations are generally profit-driven and may
implement their objectives more thoroughly when deep liberalism is
adopted, which gives individuals and private initiatives wide latitude as
opposed to the invasive involvement of the State. However, it is now clear
that strong liberalist principles do not create a fairer world on their own,
but they risk facilitating a world ruled by unelected, authoritarian, and
profit-driven (opposed to human development oriented) organizations
such as some (not all) multinationals. They do what they are supposed to
do to make a profit and otherwise benefit their shareholders. It is not
formally and institutionally their role to auto-regulate their actions if
they are not requested to do so or if the rules of the game do not directly

213 Regarding the risks posed by neoliberalism for food security and sustainable
development, see Carmen G. Gonzalez, Trade Liberalization, Food Security and the
Environment: The Neoliberal Threat to Sustainable Rural Development, 14 TRANSNATL L.
& CONTEMP. PROBS. 419, 465-69 (2004).

245 On the fragmentation of international law, see PATRICK DAILLIER & ALAIN PELLET,
DROIT INTERNATIONAL PUBLIC 642-728 (7d ed. 2002); MIREILLE DELMAS-MARTY, LES
FORCES IMAGINANTES DU DROIT (II). LE PLURALISME ORDONNE 7-8 (2006) (“Ce qui domine
le paysage, loin de l'ordre juridique au sens traditionnel, c’est le grand désordre d’un monde
tout & la fois fragmenté a 'excés, comme disloqué par une mondialisation anarchique, et
trop unifié, voire uniformisé par I'integration hégemonique qui se realise simultanéament
dans le silente du marché et le fracas des armes.”) See also Francis Snyder, Governing
Economic Globalisation: Global Legal Pluralism and European Law, 5 EUR. L. J. 334, 334-
35 (1999). ,

21 Laurence Boy, Le Décifit Démocratique de la Mondialisation d’u Droit Economique
et le Réle de la Société Civile, 3 REVUE INTERNATIONALE DE DROIT ECONOMIQUE 479-82

(2003).
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the European Union promoted the establishment of a “Food Security Box”
to enhance the trading capacities of developing countries. Among the
different objectives was a proposal to include special provisions to support
the agriculture sector.?*? It has been proposed that any future WTO
Agreement must grant the right to any other WT'O Member State to
produce domestically a certain percentage of agricultural production to
feed the population. This domestically produced agricultural production
should also have minimum standards in terms of quantity of calories
consumed or some other objective quantity and quality measurements
without any possibility for other countries to forbid these practices.250
This measures would be particularly important for developed countries
to counterbalance the potential strong negative effects of tariff reductions
on their agricultural sector.

When it comes to evaluating WTO case law involving food security
issues, one must immediately look at the EC-Hormones case?5! in which
the EU imposed a ban on the domestic sale and import of meat or meat
products from cattle that were treated with six kinds of natural or
synthetic hormones for the purpose of growth promotion. The US and
Canada challenged the measure on the basis of the Agreement on
Sanitary and Phytosanitary Measures (SPS),252 while the EU justified it
on the basis of the precautionary principle.258 The Appellate Body upheld
the Panel’s finding that the EU import prohibition was inconsistent with
Articles 3.3 and 5.1 of the SPS Agreement, but rejected the Panel’s
interpretation, stating that the requirement that SPS measures be “based
on” international standards, guidelines or recommendations under
Article 3.1 is not equivalent to requiring that SPS measures must
“conform to” such standards. In particular, under Article 3.3 of the SPS
Agreement, “Members may introduce or maintain sanitary or
phytosanitary measures which result in a higher level of sanitary or
phytosanitary protection than would be achieved by measures based on
the relevant international standards, guidelines or recommendations, if
there is a scientific justification, or as a consequence of the level of

219 Michael John Westlake, Addressing Marketing and Processing Constraints that
Inhibit Agrifood Exports a Guide for Policy Analysts and Planners, FAO AGRICULTURAL
SERVICES BULLETIN No. 160, at 12 (2005), http:/ucanr.edu/datastoreFiles/234-2088.pdf.

20 Simpson & Schoenbaum, supra note 25, at 406-08. )

1 Panel Report, EC - Measures Concerning Meat and Meat Products (Hormones)
Complaint by the United States, WTO Doc. WT/DS26/R/USA (Aug. 18, 1997); Appeliate Body
Report, EC - Measures Concerning Meat and Meat Products (Hormones), WTO Doc.
WT/DS26/AB/R, WT/DS48/AB/R (Jan. 16, 1998).

2 World Trade Organization, Understanding the WTO Agreement on Sanitary and
Phytosanitary Measures, WORLD TRADE ORGANIZATION, (May 1998),
https://www.wco,org/englishftratop_e/sps_e/spsund#e.htm (last visited May 23, 2017).

253 This principle means that precautionary action must be taken before scientific
certainty of cause and effect is established. See Lucy Emerton et al., Economics, the
Precautionary Principle and Natural Resource Management: Key Issues, Tools and
Practices, in BIODIVERSITY AND THE PRECAUTIONARY PRINCIPLE: RIsK, UNCERTAINTY AND
PRACTICE IN CONSERVATION AND SUSTAINABLE USE 253, 253-254 (Rosie Cooney, Barney
Dickson & FAUNA FLORA [NTERNATIONAL eds., 2005).
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plant cultivars that have been developed through recombinant
deoxyribonucleic acid (recombinant DNA) technology. The European
Union adopted a regime to control the release into the environment of
genetically modified organisms and to conduct a case-by-case evaluation
of the potential risks biotech products may have with the objective of
protecting human health and the environment. On the basis of that
evaluation, the marketing of a particular biotech product is either
approved or not, and individual EU Member States may provisionally
restrict or prohibit the use and commercialization of these products. The
WTO Panel did not consider the EU’s general moratorium to be a valid
SPS measure because the EU did not adopt a transparent risk
assessment procedure and, instead, consisted only in a procedural
decision to delay the final substantive approval decision in breach of SPS
Annex C(1) (a) and Article 8. Furthermore, beside the undue delay. the
safeguard measures should have been adopted only in case sufficient
evidence to conduct a risk assessment was not a viable option, which was
not actually proved and therefore violated the provisions of Article 2.2.

The above-mentioned disputes highlight a lack of WTO cases
concerning food security matters other than health concerns. and
therefore Member States may be willing to challenge unjustifiable,
discriminatory, or disguised food security practices. other than those
related to health, allowing the Dispute Settlement Body to contribute
through its case law to the ongoing debate concerning global food security
governance via the WTO.

As stated in the above analysis, food security constitutes a national
security concern in many developing countries such as China.?% For
instance, prior to China’s accession to the WTQ. the Member States
raised questions about the impact of WTO accession on China's long-term
food security as well as the implications on its agricultural policy and
agricultural sector.?’0 The general view is that the Chinese Government
has adopted new laws and regulations in the agricultural sector to comply
with its WTO requirements, but at the same time it has also adopted
pohicies to control the immediate or long-term negative effects that those
liberalization measures would have produced against the interests of the
Ch%nese farmers and of the population, in general. In particular. the
Chinese Government tried to move towards policies that favored the

29 Baris Karapinar, ‘Sustainability’ in Chinese Agriculture: Stakeholders' Perceptions
and Policy Trade-offs 10 (NCCR Trade Regulation, Swiss National Center of Competence
in Research, Working Paper No 2009/43, 2009).

e }“en Lu, China’s WTO Accession: The Impact on its Agriculture Sector and Grain
Policy, in AGRICULTURE AND FOOD SECURITY IN CHINA: WHAT EFFECT WTO ACCESSION AND
REGIONAL TEADE ARRANGEMENTS? 55, 69 (Chunlai Chen & Ron Duncan ;3d< 201(;) See
also C}.mnlgu Chen & Ron Duncan, Achieving Food Security in China: Impiicgz"i'ons of i‘['TO
Accession, in AGRICULTURE AND FOOD SECURITY IN CHINA: WHAT EFFECT WTO ACCESSION
AND REGIONAL TRADE ARRANGEMENTS? 55, 69 (Chunlai Chen & Ron Duncan (;ds 2010):
Jikun Huang & Scott Rozelle, Agricultural Development and Policy Before and ~lﬂer' ‘China’s.
WTO Accession, in AGRICULTURE AND FOOD SECURITY 1N CHINA: WHAT I-iFFECT WTO

ACCESSION AND REGIONAL TRADE = .
eds., 2010)]. ADE ARRANGEMENTS? 55, 69 (Chunlai Chen & Ron Duncan
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modernization of the agricultural sector to be able to face globalization
and world competition.27!

As already pointed out, food security is certainly closely linked to the
right to food. China is not so willing to publicly discuss its human rights
records, and it is of particular interest to note China’s general behavior
towards UN Special Rapporteurs, which is far from supportive as it has
shown reluctance to accept their pending requests to visit.272 The Special
Rapporteurs’ roles are quite important both for raising relevant questions
but also for conducting fact-finding processes in target countries through
their missions and country visits. However, China decided to invite the
UN Special Rapporteur on the right to food, Olivier De Schutter, to visit
China from 15 to 23 December 2010.273 China considers the human right
to adequate food (and, to some extent, also the other trade related human
rights to water and sanitation) a less political and sensitive topic on which
the government has established a growing set of policies and the political
will to improve the internal context in favor of the Chinese population.
The UN Special Rapporteur on the right to food had indeed recognized
China’s advances on food availability and in the programs to reach self-
sufficiency in basic food supply and challenges in ensuring the
sustainability of agricultural production. 274 He also examined the
remaining challenges affecting access to adequate food, in particular,
among poor rural and urban households, including increasing land
degradation, pollution and climate change.

All these matters cannot avoid, of course, raising the need for scrutiny
and monitoring of the general context of the Chinese legal and political
framework that may affect the right to adequate food. For these reasons,
the list of recommendations to the Chinese Government included in the
Final Report of the UN Special Rapporteur on the right to food, following
his mission and country visit, in regards to the support of small
agricultural producers, includes the need to “/i/mprove transparency and
limit the risks of corruption of local officials in land deals, thus ensuring
effective compliance with the 2007 Property Law, for example by creating
a system whereby the buyers authorized to develop land would pay the
compensation due into a trust fund, which in turn would compensate the
land-losing farmer, without the amount transiting through the local
public officials”. 275 Another recommendation in favor of small

21 HUANG & ROZELLE, supra note 270, at 69.
22 KATRIN KINZELBACH, THE EU’S HUMAN RIGHTS DIALOGUE WITH CHINA: QUIET

DIPLOMACY AXD ITS LIMITS 190 (2015).

#3 Olivier De Schutter, Mandate of the Special Rapporteur of the Right to Food,
Preliminary Observations and Conclusions, Mission to the People’s Republic of China from
15 to 23 December 2010, Beijing, China, Dec. 23, 2010, http://www.srfood.org
/imageslstories/pdﬁ’ofﬁcialreports/de-schutter-china-statement.pdf; Olivier de Schutter
(Special Rapporteur on the Right to Food), Report of the Special Rapporteur on the Right lo
Food, UN. Doc A/HRC/19/59/Add.1 (Jan. 20, 2012), http://www.ohchr.org/Documents/
HRBodies/HRCouncil/RegularSessionr’Session19/A-HRC-19-59-Add1_en.pdf.

27t Jof,
215 Id. 441, Letter b (emphasis added).
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or violent crimes.”292

The drafters of the GATS clarified in footnote 5 that “[t]he public
order exception may be invoked only where a genuine and sufficiently
serious threat is posed to one of the fundamental interests of society.”
Hence, in our view, the dictionary definition of the word “order,” read
together with footnote 5, suggests that “public order” refers to the
preservation of the fundamental interests of a society, as reflected in
public policy and law. These fundamental interests can relate, inter alia,
to standards of law, security and morality.293

The Antiguan Government declared that it has taken steps since the
mid-1990s to build up a primarily Internet-based, “remote-access”
gaming industry as part of its economic development strategy.
Additionally, it has established a very solid set of laws and regulations to
avoid foreign or domestic companies using this flourishing industry to
hide other illicit objectives, such as money-laundering or any other forms
of financial or organized crime.

In fact, the US stated that the close enforcement cooperation between
federal and state authorities with an overreaching set of laws and
regulations was essential to taking action against criminal organizations
that use interstate commerce and interstate communications with
impunity in the conduct of their unlawful activities. As such, the US
legislation was mainly concerned with effectively curtailing gambling
operations because the profits from illegal gambling are huge and they
are the primary source of the funds which finance organized crime.2%4

Moreover, Antigua listed a vast array of gambling and betting games
and services which are offered on a commercial basis in the US (and
elsewhere) and which had clearly showed that the US was also strongly
exploiting the market opportunities that this sector may provide to the
domestic economy in terms of employment and taxes that US Federal and
State authorities could collect. For these reasons, Antigua considered
unacceptable or unjustifiable similar statements like the ones that the
US reported at the DSB meeting of June 24, 2003 that cross-border
gambling and betting services are prohibited because of “the social,
psychological dangers and law enforcement problems that they created,
particularly with respect to Internet gambling and betting.’?®5 The US
also expressed its “grave concerns over the financial and social risks
posed by such activities to its citizens, particularly but not exclusively
children”.?% In the opinion of Antigua, those arguments had to be rejected

»2 Panel Report, United States — Measures Affecting the Cross-Border Supply of
Gambling and Betting Services, 496.465 - 6.467, WTO Doc. WT/DS285/R (Nov. 10, 2004).
See also MIRINA GROSZ, SUSTAINABLE WASTE TRADE UNDER WTO Law 440 (2011).

293 Panel Report, United States — Measures Affecting the Cross-Border Supply of
Gambling and Betting Services, Y96.465 — 6.467, WTO Doc. WT/DS285/R (Nov. 10, 2004).
See also MIRINA GROSZ, SUSTAINABLE WASTE TRADE UNDER WTO LAW 440 (2011).

21 Jd. 43.262.
295 JJ. ©3.253. See also Minutes of the DSB meeting, June 24, 2003, WTO Doc.

WT/DSB/M/151, 147. . . o '
2% Chrisitine Kaufmann & Rolf H. Weber, Reconcilaing Liberlized Trade in Financial
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Chinese laws and regulations provided preferential treatment to
Chinese-sourced products over foreign publications and entertainment
products in addition to the fact that the Chinese regulations restricted
market access to foreign material in contrast with trade commitments
included in its Accession Protocol, the GATS, and the GATT.301 In this
case, the Panel decided in favor of the US, but left the door open to
consider cultural concerns as it interpreted broadly the public moral
exception under Article XX (a) GATT.

The US — Gambling, China - Publications and Audiovisual Products,
and EU - Seals decisions constitute important and relevant landmarks
concerning the possible clash between trade expansion and the protection
of public morals in the WTO case law.202 Through these cases, the dispute
settlement jurisprudence confirmed that WT'O Member States have the
right to determine the level of protection that they consider appropriate,
and as such States should receive “some scope to define and apply for
themselves the concepts of public morals and public orders in their
respective territories, according to their own systems and scales of

values.”303

6. Concluding Remarks

Globalization has transformed and shaped the contemporary world,
which is more and more interconnected without borders. Globalization is
the result of a combination of factors, which include the role of technology,
the improvement of telecommunications, such as the internet, and
advances in transport for the movement of goods and services.

But globalization is not limited to trade in goods and society has to
face challenges and risks such as environmental crises, energy security,
terrorism, and the role of multinational companies in the production
chain and the effects on society.

The idea of limiting the excesses of globalization may be, to a certain
extent, justified. There is an increasing need to establish innovative
instruments, new forms of global governance and democratic control to

HONOUR OF TULLIO TREVES 687, 695 (Nerina Boschiero, et al. eds., 2013). See also Julia
Qin, Pushing the Limit of Global Governance, 10 CHINESE J. INT'L L. 271, 271-322 (2011).

w1 Bryan Mercurio & Mitali Tyagi, China’s Evolving Role in WTO Dispute Settlement:
Acceptance, Consolidation and Activation, in EUROPEAN YEARBOOK OF INTERNATIONAL
ECONOMIC LAW 2012, 89, 104 (Christoph Herrmann & Jorg Philipp Terhechte eds., 2011);
Mira Burri, The Trade Versus Culture Discourse: Tracing Its Evolution in Global Law, in
CULTURE AND INTERNATIONAL ECONOMIC Law 104, 115 (Valentina Vadi & Bruno de Witte
eds., 2015); Frieder Roessler, Comment: Appellate Body Ruling in China-Publications and
Audiovisual Products, in THE WTO CASE LAW OF 2009: LEGAL AND ECONOMIC ANALYSIS 119,
119 (Henrik Horn & Petros C. Mavroidis eds., 2011).

w2 Panagiotis Delimatsts, The Puzzling Interaction of Trade and Public Morals in the
Digital Era, in TRADE GOVERNANCE IN THE DIGITAL AGE: WORLD TRADE FORUM 276, 277
(Mira Burri & Thomas Cottier eds., 2012).

23 Panel Report, United States — Measures Affecting the Cross-Border Supply of
Gambling and Betting Services, €6.461, WTO Doc. WT/DS285/R (Nov. 10, 2004). See also
MIRINA GROSZ, WTO LAW, SUSTAINABLE WASTE TRADE UNDER WTO LAW 441 (2011).
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limit the risk that important societal values, which should be upheld to
balance the excesses of globalization, are directly or indirectly affected by
the global expansion of world trade. Globalization without local concerns
can endanger relevant issues such as good governance, human rights,
right to water, right to food, social, economic and cultural rights, labor
rights, access to knowledge, public health, social welfare. consumer
interests and animal welfare, climate change, energy. environmental
protection and sustainable development, product safety, food safety, and
security.

In this paper, the legal reasoning and clarifications of the Panels and
the Appellate Body (including the use of dissenting opinions among the
Panelists) following the passage from GATT to the WTO have also been
explored. Even when the final decisions were not in favor of the specific
measures at issue (which were therefore not justified under Article XX of
the GATT), the adjudicatory bodies were more and more willing to
carefully consider the environment, sustainable development and other
NTCs.

Furthermore, in the author’s opinion, the WTO has indirectly
contributed to some of the Chinese legal reforms, even outside the areas
of WTO and international trade law. These reforms aim to better protect
the rights of Chinese workers and citizens as a whole and balance the
negative effects that globalization and free trade would have had on the
Chinese internal legal system.

The increase of WTO Plus Obligations for new WTO Member States
and the potential limitation on the use of Article XX of the GATT is
raising concerns. In particular, they might be considered new forms of
unfair discrimination perpetuated by those who until now had the power
against developing countries that are gradually entering the WTQ. This
is even less justifiable if it may impede the adoption of reasonable and
non-discriminatory measures that have the sole objective of protecting
the environment and facilitating sustainable development. Therefore,
these matters must be clarified either through supplementary WTO
multilateral negotiations or the Panel or Appellate Body case law. China
is having a leading role in these issues.

The WTO and other international economic organizations will have
to find a balance between globalization, sustainable development, and
local concerns. The inclusion of more developing countries and emerging
economies in the international economic system is making this necessity
very urgent. It is also revealing the potential unfairness and
inconsistencies in the system. What will be seen in the years to come is
whether China, and other emerging economies, will represent a solution
to find a balance between globalization and sustainable development or
will become the means to rupture the system. Keeping in mind the
stepping stones of the WTO, environmental-friendly case law, and the
ongoing WTO negotiations, one can be positive of the need for the WTOQ
to continue on the path toward sustainable development.




