ESSAY

LAW-IN THE SHADOW OF VIOLENCE: CAN LAW HELP TO
IMPROVE DOCTOR-PATIENT TRUST IN CHINA?"

Benjamin L. Liebmant

Can law help to address the lack of trust in doctor-patient
relationships in China? This essay examines the role that law, on the
books and in practice, has played in the rise and resolution of patient?-
doctor disputes and conflict in China. Law has generally played a
secondary role in medical disputes: most patient claims never make it to
court, and there is little evidence that negotiated cutcomes are influenced
by legal standards. Yet a legal framework weighted in favor of hospitals
and doctors almost certainly exacerbated doctor-patient conflict in the
2000s. Patients facing legal procedures and rules that appeared to offer
little hope of redress took their complaints to the streets. The threat of
protest and violence also influenced how courts handled the cases that
ended up in court, with courts creating new legal standards or ignoring
formal law in order to appease plaintiffs. The result was lack of trust in
formal law and the legal process from both plaintiffs and defendants.

Changes to written law and in court practice since 2010 have lessened
some of the perceived unfairness of the legal framework for patients.
Nevertheless, lawyers both for plaintiffs and for hospitals continue to
argue that the system is unfair. Limited evidence suggests that the legal
system does a poor job of separating valid from invalid claims and of
incentivizing hospitals to reduce malpractice. The few steps taken to date
by local and national authorities to use law to address rising doctor-
patient conflict have largely focused on addressing the problem of protest,
not the lack of trust between patients and doctors or the extent of

malpractice.

* Prepared for “Rebuilding Patient-Physician Trustin China Summit,” Harvard

Shanghai Center, October 10—11, 2015.
+ Robert L. Lieff Professor of Law and Director, Center for Chinese Legal Studies,

Columbia Law School.
11 use “patient” to refer to patients and to their families. Many lawsuits and protests are

brought by family members of patients, in particular in cases in which the patient is
deceased.
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Part 1 of this essay provides a brief overview of the problem of conflict
arising from patient-doctor disputes. Part Il examines the formal legal
framework governing medical disputes in China, i.e. the law on the books.
Part III describes the effect (or lack thereof) of formal law on actual
practice, on the streets, and in courtrooms, with a particular focus on
developments since China’s Tort Liability Law came into effect in 2010.
Part IV concludes by arguing that law has played and will likely continue
to play a minor role in reducing patient-hospital conflict. In the short
term, the best hope may be that the legal framework governing patient-
hospital disputes does not exacerbate the existing dynamics of distrust.

This essay updates my prior work on medical dispute resolution in
China, examining developments since 2010 and focusing in greater detail
on the question of how China’s legal framework might address the
dynamics of distrust that characterize doctor-patient relationships in
China.2 This essay argues that despite steps taken in formal law to
ameliorate some of the perceived unfairness of the legal framework
governing medical disputes, little has changed on the ground. Those
looking to law to play a role in diffusing doctor-patient conflict in China
are likely to be disappointed. The legal system continues primarily to
reflect, rather than to address, the lack of trust in Party-state institutions
that has been a major contributor to rising unrest in China. Targeted
legal reforms could help modestly, and this essay suggests a need to shift
the focus of legal debate in China from dispute resolution and protest to
steps that might improve the quality of and patients’ confidence in the
medical system.

I. THE PROBLEM

The extent and intensity of protest, often violent, by patients and
their families against doctors and hospitals have been extensively
discussed in both the media and in academic accounts.? Major incidents
of violence against doctors attract extensive media attention, leading one
official report to describe medical disputes as “bloody conflicts concerning
the accumulation of power in society.”4 Less extreme forms of protest
attract less coverage but are even more common and may be extremely
disruptive to hospitals. Protest has become a routine tool for patients

seeking compensation from hospitals, both in instances of clear

2 See Benjamin L. Liebman, Malpractice Mobs: Medical Dispute Resolution in China, 113
'COLUM4 L. REV. 181 (2013). This essay draws on Malpractice Mobs for backgr:)und
information, at times without direct citation. This essay also draws on informal background
conversations with a range of legal and medical professionals in China.

3Id. at 228-229.

* Li Qinmeng (K ), Zhengxie Weiyuan: Ying Jiada Daji Yi el i Wendi
), : i Yinao Weihu Shehui Wendin
(EHER: FJ‘ZIIHX?TEEEW%?F?J:%%%) [CPPCC Member: Hospital Protests Qught to Bf
Cracked Down On with Greater Force to Maintain Social Stability} (Mar. 12 2011)
http://news. 163.com/11/0312/02/6UTN67RCO0014AED hepa] ) o '
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negligence and in cases of adverse outcomes.? As one hospital official
commented, “if a living person goes in and a dead person comes out, then
the family will protest.”®

Frequent media accounts of negligence by and the indifference of
doctors and hospital staff have led to the popular perception that
malpractice, often egregious, is common. Lack of empirical work makes
assessing the frequency of protest, violence, and negligence by doctors
difficult; ” some recent media accounts suggest that the frequency of
serious cases of yinao (literally “medical chaos,” the term most commonly
used to describe patient protest) may be declining.8 In my interactions
with doctors, hospital officials, lawyers, and academics there has been
near consensus that violence against medical staff and egregious forms of
malpractice are common. The causes of the volume of protest and the
incidence of error are complex. But it is clear that the rise in disputes and
the frequency of violence in such disputes are products of a number of
factors, including the marketization and cost of health care, the
compensation structure for doctors, reliance on the sale of drugs by
hospitals and doctors to generate income, the difficulty of obtaining
appointments at hospitals, the short time doctors spend with patients,
delays in treatment, quality of care, corruption, lack of insurance for
catastrophic illness, absence of a robust social safety network, and a
general lack of trust in state institutions.

II. LEGAL FRAMEWORK

As medical disputes, protests, and violence surged in China in the
2000s, law often appeared to play a secondary role to action on the streets
and in hospital hallways. I am not aware of any studies that have

5 Patients are not alone in protesting. Media accounts have also detailed protests by
doctors and nurses in response to the violence. Shan Chungang (2 41#l), Henan Luoyang
Xiang Ganbu Feifa Jujin 4 Ming Hushi Bei Tingzhi Juliu (A ##& MR £ T 54EiEME 4 £ &
¥ 1Z A1 87) [Township Cadres in Luoyang, Henan, Were Removed from Office and Detained
for Illegally Detaining Four Nurses] XINHUA WANG (H# /) [XINHUA NET], (Nov. 22, 2007),
http://mews.xinhuanet.com/legal/2007-11/22/content_7123801.htm; Qiu Shuo ( & ),
Nanping Shi Diyi Yiyuan Guanyu ‘6.21’ Yihuan Jiufen Yinfa Bufen Yiwu Renyuan
Shangfang Jingguo de Baogao (B ¥ % ERXFC2VERMRIRMAEZAR LA
it (14 %) [Nanping City No. 1 Hospital's Report on the Protest of Medical Workers
Following the June 21 Hospital-Patient Dispute], Tianya Shequ (K E# X ) [TIANYA
COMMUNITY] (June 23, 2009), http://www.tianya.cn/publicforum/content/free/1/160395
6.shtml.

“ Liebman, supra note 2, at 233.
7 The frequency of malpractice is of course a highly contested question even in countries

such as the United States with extensive empirical scholarship on the topic. See A. Russel
Localio et al., Relation Betuween Malpractice Claims and Adverse Events Due to Negligence-
Results of the Harvard Medical Study III, 324 N. ENG. J. MED. 245, 245 (1991).

8 Such reports focus on specific local jurisdictions and appear to be largely official local
media praising the efforts of local authorities. Such reports thus should be treated with
skepticism. They do, however, reflect the pressure local authorities have come under to
reduce (and to reduce reports on) incidents of doctor-patient conflict in recent years.

e







2016] DOCTOR-PATIENT TRUST IN CHINA 117

provided for a death compensation award of twenty times the average
local income for deaths resulting from tortious actions. In practice, this
meant that plaintiffs in medical cases who prevailed in court often
received hundreds of thousands of yuan less than plaintiffs in other tort
cases.

Second, under the Regulations, all determinations regarding whether
or not a “medical error” had occurred were required to be made by medical
review boards established by local medical associations. Courts were
required to defer to these determinations.4 The use of medical review
boards was designed to ensure that medical professionals resolved
questions relating to the standard of care or causation. In practice,
however, the medical review boards were widely viewed as protecting
doctors and hospitals by finding no error or by finding any error to be
minor. Local doctors judged their peers, hearings were brief, decisions
were generally short and lacked reasoning, and review board members
did not appear in court. There has been extensive debate (and little
empirical evidence) on the fairness of medical review boards. Hospitals
and doctors argue that the boards are essential to ensuring fairness to
hospitals and doctors and that only medical professionals are capable of
making determinations based on the standard of care.

Actual outcomes were likely less important than appearances. The
use of local doctors to determine the fault of other local doctors in a
process that lacked transparency virtually guaranteed that patients
would view outcomes as biased and unfair. Patients reacted by seeking
other mechanisms to protect their interests. Perceiving little chance of
prevailing before medical review boards and a legal system that paid far
less for deaths due to medical negligence than for other tort claims, many
plaintiffs took their claims to the streets.

Plaintiffs and their lawyers also responded to the perceived
unfairness of the medical review boards by seeking to avoid the
Regulations entirely. A second track of litigation developed. Litigants
frequently sued hospitals and doctors for ordinary negligence (not for a
“medical accident”), relying on China’s General Principles of the Civil
Law and the SPC’s Interpretation. In such cases, determinations
regarding whether defendant conduct was negligent were made by
judicial inspection agencies, quasi-private entitied5 retained by parties to
the litigation. Damages in such cases were not limited by the restrictions
in the Regulations. Hospitals, doctors, and their lawyers condemned this
practice as illegal and denounced judicial inspection institutions as
lacking expertise (most determinations by judicial inspection agencies

Injury] (promulgated by the Sup. People’s Ct., Dec. 26, 2003, effective May 1, 2004), 2004
SUP. PEOPLE'S CT. GAZ. 2, at 3.

11 Regulations on the Disposition of Medical Accidents, supra note 10.

15 Judicial inspection agencies were originally established under local courts. Judicial
inspection organizations were separated from the courts in 2005. Although registered with
local justice departments and often affiliated with public institutions such as universities,
most judicial inspection agencies operate largely as commercial entities,
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failure to maintain records, failure to produce evidence, illegal practice of
medicine or use of doctors with insufficient qualifications, denial of
treatment, or incomplete diagnosis and treatment. In three cases courts
awarded damages for patient suicides or attempted suicides.?® In other
cases courts awarded damages against large hospitals even though the
primary harm had resulted from patients seeking care from unlicensed
doctors at local clinics.40

Judges believe that appeals and protest are minimized by ensuring
that plaintiffs receive some compensation, even if courts need to push the
limits of (or ignore) existing law in order to reach such outcomes.4! This
was particularly true prior to 2010, when judges sought to ameliorate the
low damage awards available under the Regulations by expanding other
forms of liability against hospitals, including by permitting claims for
ordinary negligence.*? Judges also argue that they must take account of
plaintiffs’ situations, and this means granting compensation to plaintiffs
facing difficult circumstances. Judges view themselves as being caught
between patients’ demands, pressure from superiors to avoid escalatlon
and protest, and legal requirements.

The willingness of courts to award damages to most plaintiffs reflects
the institutional framework in which courts operate. As protest and
unrest surged in China in the early 2000s, courts became concerned with
preventing instability across a range of substantive areas.?® Courts at
times appeared to serve as compensation agencies for the state, not
arbiters of fact or law. As one judge commented, “Courts are not law;
courts are a mechanism for solving government problems.” Courts’
primary goal in many cases was to ensure that the case was resolved and
did not result in protest or escalation. Courts innovated in order to protect
themselves from protest and criticism, not to expand their authority.

The Decision of the Communist Party’s Fourth Plenum in 2014 set
forth a roadmap for extensive reform to China’s courts.4! Reforms are
designed to make the courts more professional and more accessible and
to reduce external pressure on the courts. It remains too early to assess
the effect of these reforms on how courts adjudicate medical disputes.

% Liebman, supra note 2, at 216-217, 236-37.

# Court cases also provide a window into problems in China’s healthcare system. Many
claims resulted from patients who delayed treatment until very late in an illness, likely due
to the high costs of treatment. Claims arising from the use of unlicensed doctors were
common. Likewise, many claims resulted from patients who sought drugs from third parties,
not hospitals, or who obtained care from doctors who were moonlighting away from their
regular place of employment.

i1 There is almost certainly significant variation among courts. My study examined one
largely rural municipality in central China. Liebman, supra note 2, at 184. |

i My 2013 study found a modest increase in damage awards from 2001 to 2010, but very
few awards that could be classified as large — in the hundreds of thousands of yuan. Id.

© Benjamin L. Liebman, Legal Reform: China’s Law-Stability Paradox, 143 DAEDALUS,
no. 2, Spring 2014, at 96.

11 Benjamin L. Liebman, Authoritarian Justice in China: Is There a ‘Chinese Model’? in
THE BEIJING CONSENSUS? HOW CHINA HAS CHANGED THE WESTERN IDEAS OF LAW AND
ECONOMIC DEVELOPMENT AND GLOBAL LEGAL PRACTICES 225 (Chen Weitseng ed., 2016).
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needed disclosures; one hospital now video records doctors informing
patients of possible adverse outcomes in high-risk cases. At least. one
hospital in Beijing has experimented with mandating that patients
undergoing high-risk surgery purchase insurance (sold by the same
company that insures the hospital) against adverse outcomes not due to
negligence. The goal appears to be both to raise awareness of adverse
outcomes and to shift the burden of paying for such outcomes to patients.

Second, the discussion of the legal framework governing doctor-
patient interactions in China must shift from a focus on dispute
resolution to a focus on other measures that might help to strengthen
doctor-patient relationships. Disputes reflect a breakdown or lack of trust:
disputes are rarely the cause of mistrust. The lack of patient trust in the
medical system is the result of a range of problems in the healthcare
system. Most such problems are unlikely to be addressed by new legal
provisions. There is also a need to shift the legal and policy conversation
in China from a focus on dispute resolution to thinking about whether
law can play a role in improving patient confidence in the system through
measures other than dispute resolution.

There are no easy solutions, but experience in other jurisdictions
suggests a range of legal and policy steps that should receive increased
attention. These include provisions mandating greater disclosure of risks.
increased transparency regarding errors and standards. stronger limits
on conflicts of interests, clearer practice standards for doctors. greater
emphasis on patient health literacy, mandatory reporting of adverse
outcomes, and stronger confidentiality provisions for professional
investigations of misconduct. None of these offers a perfect solution:
scholarship in the U.S. has argued that law plays only a limited role in
increasing trust.?® But greater focus on such measures would begin to
shift the focus away from disputes and toward measures that might
prevent error, improve patient confidence, and reduce the likelihood of
patient protest.50

Increased transparency measures are particularly worthy of further
attention as a mechanism for improving trust in the healthcare syvstem.
Other state institutions, including the courts, securities regulators, and
China’s environmental ministry, have sought to use transparency both to
reduce wrongdoing and to increase popular trust. Imposing greater
obligations on hospitals to report adverse outcomes and incidents of error

% Mark A. Hall, Lau;, Medicine, and Trust, 55 Stax. L. REV. 463. 520 (2002).

% Some involved in legal debates in China have expressed interest
would insulate doctor apologies from liability.
Chinese courts might make it difficult to ensure
of fault. Nevertheless, apology laws might
dynamics of distrust that give rise to so much
for increased use of criminal sanctions agains
skeptically by hospitals and doctors. Likewi
doctors have gained little traction. Imposin
higher standard of care, but would do little t

in apology laws that
Weak rules of evidence and procedure in
that apologies arc not taken as admissions
provide some modest improvement to the
conflict. Plaintiffs’ lawyers have

also argued
t doctors. a propos

al not sSurprisingly viewed
S€, proposals to impose personal hability on
g }Jabiht}' on doctors might well Incentivize a
O 1ncrease trust.
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might likewise offer modest improvements by reducing negligence and by
increasing patient trust.5! But transparency is needed not only regarding
errors, but also on appropriate practice standards and as part of a broader
effort to improve healthcare literacy.

Third, there is a need for a role for independent and autonomous
organizations that advocate on behalf of patient interests in both
individual cases and at the national level. Patient safety organizations
have played important roles in legal and policy debates in many other
countries. One lesson learned from the rise of medical conflict in China is
that failure to permit the evolution of autonomous and transparent
institutions may breed even more instability.

At the individual dispute level, much debate in China continues to
focus on whether courts should permit the use of judicial inspections or
should require inspections by medical review boards. Little of this debate,
however, has focused on whether steps could be taken to improve trust in
either set of institutions, for example by including patient advocates on
the review boards. Lawmakers, courts, and academics have failed to
create or even to propose institutions for evaluating medical error that
balance patient rights with the need for experts to assist in evaluating
whether or not medical error has occurred. Yet finding such potential
advocates is difficult given the lack of patient advocacy organizations.

At the national level, one reason that hospitals have proven to have
so much influence over policies and law is that there are no organizations
effectively advocating on behalf of patient interests. This is not surprising:
restrictions on the development of NGOs and other autonomous
organizations make it difficult for effective patient advocates to emerge
and to play such roles. This situation has been made worse by the recent
tightening of oversight over civil society.

Fourth, increasing patient trust in medical care will require greater
separation of hospitals from the state. Many of the problems discussed
above stem from low-quality care and over-burdened medical providers.
But the lack of separation between the state and hospitals contributes to
lack of trust and to violence by transforming many disputes into conflicts
with the state. State oversight also exacerbates pressure on hospitals to
settle, even in cases where there is little or no evidence of error, thus
incentivizing further protest.

Hospitals face many challenges, and some of these challenges stem
from the fact hospitals are expected to do too much. Yet some result from
the fact that hospitals remain very much state actors. Ties to the state
provide a measure of protection for hospitals, but also mean that popular
distrust in healthcare providers is not readily disentangled from popular

st Developed legal systems of course also struggle to balance patients’ interests in
compensation with the goal of improving medical care. The widespread practice in the U.S.
of sealed settlements in malpractice cases does little to improve transparency or to reduce
the frequency of error. See, e.g., Ross E. Cheit, Tort Litigation, Transparency, and the Public
Interest, 13 ROGER WILLIAMS U.L. REV. 232, 246 (2008).
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