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INTRODUCTION

In recent decades, the Republic of KKorea has experienced a
remarkable development in the field of information technology and
digital electronics. The country is currently a world leader in internet and
social media services market. While the Korean population enjoys the
advent of an era marked with easy and fast access to mass
communication, infringement of personality rights including honor,!
privacy, and personal data has emerged as a serious issue of concern for
the legal community.* In Korean courts and academia. disputes

i In Korean law, the term "honor™ (% 9} means an objective social evaluation of one's
character, virtues. and/or worth.

2 The number of disputes involving infringement by the press of personality rights
(“Press Disputes”) has increased on an incremental basis since the 1980=, Press Disputes
are primarily resolved through mediation or arbitration by the Press Arhitration
Commission ("*Commission™ and also though court litigation. The trends of these Press
Disputes over the vears are discernible by probing the ('ommission statistics. Between the
foundation of the Commission in 1981 and 2008. the number of mediations involving the
Commission stood at 12,318, out of which 1.112 cases were settled. [n 2006. the mechanism
of press arbitration was first introduced, and a total of 31 arbitration requests were lodged
with the Comunission until 2008, with a decision reached on cach requested case. The
number of mediations was a meager 44 in 1981 and 53 in 1988. but began to climb in 1989
as a result, a total of 602 mediation requests were filed in 1998 and 95 1 in 2008. respectively.
In 2005 and 2006. the Commission received more than 2.000 mediation requests combined.
See  Eonlonjungjacwiwonhoe (RFF HAAE) PRESS  ARBITRATION  COMMISSION.
Yeondobyeol Jojeongsincheong  Cheoli  Hyeonhwang (Hi® 2302 A #Est
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significance of such friction in the context of civil liability in general. Part
IV discusses the protection of personality rights of the dead, an area
mostly unique to personality rights. [ conclude with a brief summary with
implications for future study.

I. THE MEANING OF PERSONALITY RIGHTS UNDER KOREAN
CONSTITUTIONAL AND CIVIL Law

In order to ascertain what position and status personality rights
occupy in Korean civil law, it is first necessary to study the meaning of
constitutional and other legal provisions governing personality rights.

A. Influence of the Constitution on Civil Law

Article 10 of the Korean Constitution provides “all citizens shall be
assured of their human worth and dignity and shall have the right to
pursue happiness,” while Article 17 of the Constitution sets forth “the
right to privacy of all citizens shall not be infringed.”” Personality rights.
which are largely premised on these constitutional norms, are
acknowledged as the most basic and central of fundamental rights.8

The question of how the constitutional provisions have influenced
personality rights under civil law may arise.? As will be seen below in
Parts III and IV, the Constitution and related jurisprudence are

significant for defining the contours and outer limits of personality rights
in the context of Korean civil law.

B. Tort Liability under Civil Law

As will be illustrated below, tort liability under the Civil Code can
play an influential role in protecting personality rights from infringement.
First, Article 750 of the Civil Code provides that “(a)ny person who causes
losses to or inflicts injuries on another person by an unlawful act, willfully
or negligently, shall be bound to make compensation for damages arising
therefrom,” thereby providing a generic and broad prescription on the
constitutive elements of a tort.1® Accordingly, unlike the civil laws of
Germany or Japan, a tort is deemed to have occurred as long as the
element of illegality is present regardless of whether an absolute right
such as property ownership is at stake.ll According to the majority of

" DAEHANMINGUK HUNBEOB [HUNBEOB] [CONSTITUTION] arts. 10, 17 (S. Kor.).

# See Constitutional Court [Const. Ct.}, 89Hun-Ma82, Sep. 10. 1990 (S. Kor.)

9 In Korean constitutional jurisprudence, this issue has been discussed as the effects
of fundamental rights against other private parties or the effects of fundamental rights on
private relations.

o Minbeob [Civil Code], Act No. 471, Feb. 22, 1938, amended by Act No. 13710, Jan. 6,
2016, art. 750 (S. Kor.).
1 See Kim Gi Sun ($24%)'s commentary in Minbeobanuigyeonseo (2.5 €171 &)

[OPINIONS ON THE DRAFT CIVIL CODE] 199 (Minsabeobyeonguhoe (£ FEFRE) [Civil Law
Research Group] eds., 1957).
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decision to the effect that, in a case involving infringement of personality
rights other than defamation, restitutionary or other measures for the
reasonable satisfaction of the victim may be ordered in addition to the
usual award of money damages.!"

There is a lingering question concerning whether it would be proper
to use the term personality right as part of the Korean civil law lexicon.
While legal academia as well as case laws recognize the term.!® there is
a minority view opposing the inclusion of personality rights into the
general legal scheme. This view holds that Article 750 envisages
formation of a tort in a broad way and that Article 751 provides "a person
who has injured the honor of another person or has inflicted any mental
anguish upon another person” shall be liable for damages.!® As such, the
minority view assert that whether a particular act or omission constitutes
a tort may be determined in reference to Articles 750 and 751 alone.
without recourse to the notion of personality rights.

Yet, while the primary mode of compensation for a tort is monetary
damages, where infringement of personality rights is concerned. the
complainant would also be entitled to seek injunctive relief along with the
pecuniary compensation.?® The availability of such injunctive relief and
the right to seek retraction of an infringing publication evidences the

decision of the court below that “albeit effective, an advertisement of public apology is not
available to redress a negative advertisement.”

17 Seoul High Court [Seoul High Ct.], 92Na35846, Sep. 27. 1994 (3. Kor.).

% See Kwak Yoon Jik (#i#11), Minbeopchoungchik (K 54 4]) [THE GENERAL PART OF
CIVIL Law] 51 (71 ed. 2002); Kim Sang Yong (& F75), Bulbeophengwibeop ¢ -5 7, +3.00)
[THE Law OF TORTS] 102 (1997); Park Chul Woo (+}7f), Chegwongakchik 74 %+ (T\)
[ANNOTATED SPECIAL PART OF THE LAW OF OBLIGATIONS (IV)] 118 (1987): Kang Nam Jin
(#7358, In-gyeog-gwon-ui Boho-e Daehan Hana-ui Je-an (/ 8o} 2 Go] diob z}1i2)
¢%) [ONE PROPOSAL FOR THE PROTECTION OF PERSONALITY RIGHTS], Minsabeophak
(R F477) [KOREAN J. OF CIVIL L], no. 13/14. 1996 at 117: and Kim Jae Hyung (2 #3h.
Eonron-ui Sasilbodoro Inhan In-gyeog-gwon-ui Chimhae (152} Al4n s 2 .9] Th ool A E 3
3 3) [INFRINGEMENT BY THE PRESS UPON PERSONALITY RIGIITS VIA REPORTING OF FACTS].
Seoul Daehakgyo Beobhak (&85 (L) [SEOUL L. 4.]. no. 39, 1999 at 1. Tn terms of
case law, see Supreme Court [S. Ct.}, 79Dal1883, Jan. 15, 1980 (8. Kor.) and Supreme Court
[S. Ct.], 93Da40614, Apr. 12, 1996 (S. Kor.).

12 See Lee Eun Young (¥3%4%), Chegwongakron ({4 - i) [THE SPECIAL PART OF THE
Law OF OBLIGATIONS] 733 (1995).

2 See Supreme Court [S. Ct.], 93Da40614, Apr. 12, 1996 (S. Kor.). In this case. the
appellate court ruled that the nature of personality rights is such that. once such rights
have been infringed, it is difficuit to ensure full restitution through after-the-fact relief (:uch
as pecuniary compensation and reinstatement of honor) and to anticipate actual practicality
of such relief. Consequently, the appellate court recognized a need for interlocutory re!iei‘.
such as an injunction to thwart an actual or potential viclation of personality rig}{ts. as a
preventive measure, and the Court endorsed such judgment. See also Supre‘me Court [S.
Ct.]. 96Dal17851. Oct. 24, 1997 (S. Kor.). Subsequently, the Constitutional Court ruled thar
this type of interlocutory relief in the context of defamation is not against the principle
against censorship under the Korean Constitution. Namely. since said principle does not
prohibit after-the-fact regulation of a legitimate nature following the publication of a p-mieco
of intellectual work, any ex post judicial ban on, for instance, playing of a film would not

contravene the constitutional principle of anti-censorshi K R
sorship. Const. Ct. 93Hun-G :
91Hun-Bal0 (consol.). Oct. 4, 1996 (S.Kor.). unGatd &
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considered the Act on Press Arbitration and Remedies, etc. for Damages
caused by Press Reports (the “Act on the Press”), which was enacted on
January 27, 2005. The Act on the Press contains detailed provisions
regarding infringement of personality rights by the press. In particular.
Article 4.2 of the enactment provides that “(t)he press shall respect
human dignity and worth and shall neither defame other persons nor
infringe on their rights, public morals, and social ethics.”?6 Article 5 then
lays out the principles of redress for those who have been victimized by
the press.2” Namely, the press, any internet news service, or any internet
multimedia broadcasting (collectively, the "Press") shall not infringe on
other persons' personality rights, and, where the Press has infringed
them, remedial measures will be undertaken promptly in accord with the
procedure set forth in the Act on the Press.? The enactment goes on to
cite two situations where no liability will attach to the Press for
established acts of infringement. The first is where the victim voluntarily
consented to infringement.?® Another possible exception is where the
Press did a report related to the public interest, and there is a justifiable
ground that such report is true or is believed to be true.3°

Arguably, the Act on the Press may function as a cure-all for
infringement of personality rights involving the Press. Yet, outside the
realm of the Press, it is virtually inapplicable. Thus, the Civil Code is an
important, generic source of law on the protection of personality rights.

1I. THE CONCEPT OF PERSONALITY RIGHTS AND ITS SCOPE OF
PROTECTION

A. Concept of Personality Rights

The judiciary and legal scholars of Korea both acknowledge the
concept of personality rights. 3! The notion of personality rights
originated from the laws of Germany and the German word
“Personlichkeitsrecht.” Use of personality rights is commonplace in most
continental jurisdictions including Switzerland, Austria, and Japan. By
contrast, such use is all but absent in the United States. where a more
common approach involves the notion of privacy or slander and libel.

Personality rights are distinguishable from property rights. Korean
civil law categorizes property rights into rights based on obligations ({& i)
and rights over things (¥74#). A person possesses rights over a variety of

% Eonronjungjae Mit Pihaeguje Deung-e Gwanhan Beopryvul [Act on Press Arbitration
and Remedies, etc. for Damage caused by Press Reports]. Act No.7370. July 28. 2005
amended by Act No. 10587, Apr. 14, 2011, art. 4.2 (S. Kor.). . ‘

= Id. art. 5.

B Jd. art. 5.1.

2 Jd. art. 5.2.

» Id.

31 See generally the sources cited in note 18, supra.
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In terms of relevant jurisprudence, the Korean Supreme Court
(“Court”) held that:
(t)he term honor under Article 764 of the Civil Code means an
objective social evaluation of one’s character, virtue, fame. credit,
and other related factors, and especially when it comes to
corporation, corporate honor is equivalent to its good name and
credit. Hurting honor is therefore to hurt how a person is socially
perceived and assessed.37
The Court further held “the mere claim that one's own feeling of honor
has been undermined does not amount to defamation of character per
se.”38 In fact, in order for a cause of action for defamation to arise, there
ought to be an objective likelihood of inducing the subject to contempt or
abhorrence;3® otherwise, a mere injury to one’s subjective feeling or
perception of honor would not readily bring about defamation.
Simultaneously, protection is warranted where one is subjugated to
verbal insults by others for no good reason. Not unlike defamation. such
situation calls for appropriate legal redress. In terms of possible criminal
sanctions, where the wrongdoer made insulting or vilifving remarks
without the buttress of supporting facts, such a statement may trigger

the offense of insult. In terms of civil remedy, such statement could
constitute the tort of verbal insult.+¢

3. Privacy

The concept of privacy originated in the United States. and it means
the right to be let alone.* William L. Prosser categorized infringement
of privacy into: 1) infringement or intrusion into one's spatial sphere of

# Supreme Court [S. Ct.], 93Da40614, Apr. 12. 1996 (S. Kor.). This is also true in the
case of unincorporated entities with standing as party to a civil suit such as a Jong-jung
(), ie. a party consisting of the descendants of a common ancestor. See also Supreme
Court [S. Ct.], 87Da-Kal450, June 14, 1988 (8. Kor.). Supreme Court [S. Ct.]. 89Da-Kal2775.
Feb. 27, 1990 (S. Kor.). and Supreme Court [S. Ct.]. 96Dal17851. Oct. 24. 1997 (S. Kor).

*® In Supreme Court [S. Ct.], 92Da756, Oct. 27, 1992 (S. Kor.) and Supreme Court [S.
Ct.], 97TMa634, duly 9. 1997 (S. Kor.), both involving an injunction against the registration
and publication of a family tree for alleged libel of a Jong-jung. the Court noted that “even
when accepting the applicant Jong-jung's cause of action at its face value. aside from the
likelihood of the applicant’s own sentiment of honor being injured or infringed. there is
simply insufficient ground in this case to justify judicial intervention in order to protect the
applicant’s societal assessment from being somehow denigrated.”

® Yang Chang Soo (##7%), Jeongboh-wa Sahoe-wa raibeosi-ui
(@R (LTL e Zetol WAl &) [INFORMAT%O:\' SOCIETY AND PROTl;il;?gi'lg?l;;;}-xc?]o};ﬁ
Minbeopyeongu I (i2iiIR I) {STUDIES OF CIVIL Law 1] 513f. (1991). In this ‘rega.rd
defamation/libel is arguably distinguishable from the invasion of privacy. ) ’

© Kim Jae Hyung (27 %), In-gyeog-gwon-e Gwanhan Panrve-ui Donghvang
(128 &% el S T [Trends in the Case Lauw on Personalithigh'rs] \Iinsabéoinhai(
(4% F4) [KOREAN J. OF CIVIL L], no. 3. 2003 at 362, "' o

% 8. Warren and L. Brandeis. The Right to Privacy, 4 Harvard L. Rev. 193 (1890).
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inner emotions without taking the element of social assessment into
account. Second, when it comes to defamation, proof of truth or of
substantiality holds relevant significance. In fact, courts have held that
actionable defamation does not arise if the alleged defamer can
demonstrate there was a substantial reason to believe in the veracity of
the statements made.*® In contrast, for invasion of privacy, it is
irrelevant whether the statement is actually true or if the party making
the statement had a substantial reason to believe her statements to be
accurate. In other words, an invasion of privacy may be found even where
the perpetrator can prove veracity of the press coverage or a substantial
reason for thinking the coverage to be truthful, as neither qualifies as a
viable defense.

Third, while defamation of character may be pertinent to
incorporated or unincorporated entities, invasion of privacy is not. On the
other hand, both in defamation of character and invasion of privacy alike,
when judging the tortious liability of the media entity involved. it i
necessary to consider whether the coverage pertained to a public figure
or to a public good. As will be explained more in Part IV, such
consideration of public element is not necessarily identical in a
defamation setting and in an invasion of privacy setting. Depending on
the type of privacy involved, disparate theories of law may emerge and
come into play in relation to the subject of public figure and interests.

4. Name and Portrait

One’s right to a name means a right to self-determine whether to
externally indicate her own name.5 There are lower court decisions
recognizing such a right.3! And one’s right to portrait or image is violated
when, for instance, a photo taken without the subject’s consent 1s made
available publicly5? or a picture is obtained and then posted without
proper consent.3 Even when there is consent to the taking of a
photograph, there still can be an infringement of right to portrait when

the photo is subsequently published in a way that exceeds the subject’s
expectation 5

# See. e.g., Supreme Court [S. Ct.], 85Da-Ka29. Oct 11,1988 for.u S
: . - 11,1988 (8. Kor.): Supreme Court
(S. Ct.}, 94Da33828, May 28, 1996 (S. Kor.): and Suprem S Va9 190~
30, 1997 (S. Kor). p e Court [S. Ct.]. 97Da24207. Sep.

0 Supremt? Cqurt {S. Ct.]. 2007Da71, Sep. 10, 2009 (S. Kor.).
Al SéeoullDlstrlct Court [Seoul Dist. Ct.], 95Ga-Hap60556. Apr. 25. 1996 (S. Kor.)
2 Seoul Dist. Ct., 92Ga-Dan57989. Julv 8 1993 Sor) a Seoul Dist
93Na31886, Mar. 30, 1994 (S. Kor). T (5 Bor) and Seoul Dist. €t
3 Seoul Dist. Ct. 96Ga-Hap31227, Feb. 26 1997 (S. Kk i
o s 5 FEAE (S, " S -lev
decision, Seoul High Ct., 97Na14240, Sep. 30. 1997 (8. I(oi') Bord and its appellaieere
i x-('jtSeeS-SéouI{Ingh Ct 88Na38770, Jan. 23. 1989 (HAJIP 1989-1. 148)1S. Kor.). Seoul
ist. Ct., 87Ga- ap603.2q Sep. 9, 1988 (S. Kor.). Seoul Dist. Ct.. 88Ga-Hap31161, July 25.
1989 (S. Kor.), Seoul Dist. Ct., 92Ga-Hap1 | Eas

89 | 2051. Sep. 22. 1992 (3. Kor.) and Seoul Eastern
District Court, 88Ga-Hap13064. Jun. 23, 1990 (HAJIP 1990-1. 126) cS.)Iior RS o
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choose to sue for pain and suffering. 0 Similarly. where a doctor
administers blood transfusion without a proper explanation to the patient.
such omission violates the patient's personality right to self-
determination in relation to whether to receive any blood transfusion in
the first place and also to the blood to be transfused.f! Also, in its decision
on physician assisted suicide, the Court decided that “[w]here a patient
has reached the irrevocable phase of death, mercy killing may be
permitted if the patient is exercising her right to bodily self-
determination based on human dignity and value and on the right to
pursue happiness, unless the circumstances overtly dictate otherwise.”s?

In 95Da39533, the Court viewed sexual harassment as an
infringement of personality rights.83 Namely, “especially in a situation
involving opposite sexes, an act of exhibiting sexual attraction may be
natural and permissible, unless such act rises to the level of downgrading
human dignity and of inflicting mental anguish and pain. at which point.
the act becomes verboten and unlawful.” Accordingly. sexual harassment
is perceived as violating one’s right to sexual self-determination. which is
a tenet of personality rights. In a similar vein, the Constitutional Court
held that, under Article 10 of the Constitution. all fundamental rights
aim to guaranty individual personality rights and the right to pursue
happiness which together form the backbone of human values. as the
ultimate objective (or fundamental principle) of the guaranty and that an
individual’s personality rights and right to pursuit of happiness are
predicated on the right to determine one’s own fate. the right to which
includes the right of choice when it comes to sexual intercourse and choice
of a consenting partner.5* There is also a Court decision that one’s right
to self-determination ensures volitional decisions by a capable human.®
This right to self-determination arguably underpins personalitv rights

encompassing life, body, liberty, fame, privacy, and personal data. as has
been noted above.

8. Miscellaneous

Therz‘e are numerous other instances where infringement on
personality rights has been recognized. In a case % where four
defendants A, B, C, and D covered up the torturing to death of the late

* See Suprel;n—e Court [S. Ct.]. 93Da60953, Apr. 15. 1994 (S. Kor). In Supreme Court
(. Cel. 2099[)519:)114. Mar. 25, 2010. the Court noted that a patient’s consent to medival
treatment is to ensure onc’s right to self-determination under individual pt;:onalit\' rights
and the right to pursue happiness as encapsulated in Article 10 of tho Cf\n.\‘t;tutlon. Insthx;

iogtxixtf thi'patlemhremms . l;jight to autonomously determine how to maintain Lfe and
odily functions on her own and also to choose f) .

. S se from a possibly arrav - .
options. p v array of medical treatment

81 Supreme Court [S. Ct.]. 96Da7851, Feb. 13. 1998 (S. Kor)

Supreme Court [S. Ct.]. 2009Da17417. May 21, 2005 (S kor )
Supreme Court [S. Ct.]. 95Da39533. Feb. 10, 1998 (S, For .
Constitutional Court [Const. Ct]. 89, Hun-Mag2 Sep. 10 '1590 5. Ror
Supreme Court [S. Ct.]. 2007Da27670. Nov, ; . .

5 20, 2008 (3. Kor
Supreme Court [S. Ct]. 93Da41587. Nov. 7. 1905 (%, I(m,.l}‘" .

62
83
Bl
85

66

_
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with the footage of a wedding wholly unrelated to such practice, the Seoul
High Court recognized an occurrence of defamation, injury to honor, and
violation of the right to portrait.”0 Lastly, where there was a rumor that
an actress and her younger sister are not biologically related and a story
was published with the innuendo that there might be a ring of truth after
all to the rumor, the High Court found defamation and invasion of privacy,
in the affirmative.?

Since the scope of legal protection for personality rights is fairly
expansive, it may be futile to circumvent or limit its scope.’2 Rather. with
the passage of time, the scope of protection is expected to enlarge with
discovery and emergence of new spheres warranting legal protection. I
am certain that there is a positive aspect to this generic and seemingly
floating attribute of personality rights. But, at the same time, there is a
concern that legal predictability and certainty may be at risk because it
appears uncertain to decide under what specific circumstances.
personality rights merit legal protection. As such, although confirming
the particulars of personality rights is neither feasible nor necessarily
desirable, there still may be a need to place personality rights in different

categories and to ascertain the legal effects of each categorized right to
personality.

II1. THE PROBLEM OF THE CLASH BETWEEN PERSONALITY RIGHTS AND
OTHER FUNDAMENTAL RIGHTS

An important trait of personality rights is that they may clash with
other fundamental rights including freedom of the press and publication.
freedom of arts, freedom of religion. as well as freedom of learning. The
clash of fundamental rights in constitutional law also affects the
protection of personality rights in private law: the Court determines in a

given case if a violation of personality rights has occurred basically
through a balancing test.?3 .

™ Seoul High Ct., 96Na282, June 18, 1996 (S. Kor.).
™ Seoul High Ct., 97Na14210, Sep. 30, 1997 (S. Kor.)
2 The term “personality rights” is relativel bi
o ! ; ¥ rig 1vely ambiguous d s - :
privacy, each of which falls within the remit of protectiongof pgl-eil;alit(:' 3_1‘9h h onor and
" For the subject of conflict of fundamental k SN,

! rights, s N 3 [
Hangeuk Heunbeobron (8 i3::) fAN I.\'TRODUCTIOi' 'Fo e Ko oo {ETs
298 (New 10thed. 1998) (Kor.): Young Huh, [KOREAN ¢

(New 9th ed. 1998) (Kor.); Kwon Young Seong (5

THE KOREAN COXNSTITUTION]
ONSTITUTIONAL JURISPRUDENCE] 258

- -2 172). Hangeuk Heunbeobron (537 &1 23

V g - UF Ty it oeS)
[KOREAN CONSTITUTIONAL JURISPRUDENCE] 303 (NEW ed. 1998, (Kor.t: and Ko ¥

Seong (M), Gibongwon-ui Galdeung (it K2 > on oung

: g ( 1 98) [CONFLICT OF FUNDAMENTAL
RIGHTS], Seoul Daehakgyo Beobhak (A & uj &t 7 S [SEOUL LI ). no. 36 1. 1995 at 43,
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A. Conflict with the Freedom of Expression

1. Significance

Article 21.1 of the Constitution guarantees freedom of speech and of
the press, and sub-article 4 of the same provision proscribes: “[t]he press
or publishing companies should not infringe other's honor, right, public
morality or social ethics. When the press or publishing companies
infringe other's honor or rights, the aggrieved may request compensation
for damages.”"* While freedom of speech and of the press is guaranteed,
this constitutional guaranty is not without limit. On the contrary, when
it comes to slander or libel, the Constitution provides for a victim’s right
to seek and recover damages. This is a highly unique constitutional
provision the adequacy of which is in doubt. Nevertheless, as long as it
stays part of the Constitution, the provision may not be glossed over.
While the theory of the public figure in the United States is grounded
upon the First Amendment to the U.S. Constitution, which prevents
enactment of any legislation inhibiting freedom of expression, the Korean
Constitution has trodden somewhat different path in that while it
guarantees freedom of the press on one hand, it also considers
compensation of damages arising from slander or libel as an equally
important and valid constitutional value.

In South Korea, when determining infringement of personality rights,
it becomes necessary to regulate conflicts of personality rights with
freedom of expression in a given case. In this regard, the Court held:

[a]ccording to Article 20 and the latter half proviso of Article 9 of
the old Constitution (revised as of Dec. 27, 1980), freedom of
expression should be protected to the utmost in a democratic
society, but private legal interests such as personal honor and
privacy deserve equal degrees of protection. So when two
competing legal interests of protection of privacy as a personality
right and of freedom of expression come to loggerheads, how to
mediate such a juridical friction including the scope and
methodology of proper redress, is best determined by comparing
the various social values at stake in a case and then balancing
the benefits and values to be derived from exercise of freedom of
expression with the values attainable through the protection of
personality rights.™

The Court’s reasoning is equally sound when applied to cases where
media coverage of facts results in an invasion of privacy. On the other

TDABHANMINGUE HUNBEOB [HUNBEOB] [CONSTITUTION], art. 10 (S. Kor.).

5 Supreme Court [S. Ct.], 85Da-Ka29, Oct. 11, 1988 (S. Kor.). While ruling on the right
to a correction notice, the Constitutional Court noted in another case that that “when
personality rights, which form the origin and focal point of all rights, should collide with
freedom of the press, efforts should be exerted to construe norms of the Constitution in a
harmonious way, so as to rationally adapt and harmonize any discord.” Constitutional Court
[Const. Ct.], 8Hun-Mal63, Sep. 16, 1991.
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hand, free expression of opinion generally. as opposed to media reporting
and the coverage of facts it entails. should be encouraged and sufficiently
guaranteed. But criticizing someone for vilification is not protected.

In what follows, I will divide the subject of conflict between
personality rights and freedom of expression into cases involving
defamation of character and invasion of privacy. respectively. and probe
each in turn.

2. Defamation of Character

i. Media entities

1. According to many judgments of the Court. even where a person
has defamed another, when such act of defamation relates to public
interest with the sole purpose of furthering public good. no illegality will
be deemed to be present if there is proof of truth or in the absence of such
proof, if substantial reason can be adduced for the defamer to have
believed in the veracity of the statement alleged.”™ This stance is a
judicial adoption of a viable defense to the offense of criminal defamation
in the context of determining civil liability. and it is undoubtedly one
possible way of weighing the competing interests of freedom of speech and
personality rights. But, of course, it is not the only way. and additional
points of reference may well surface.

2. In relation to the Court’s jurisprudence noted above. it 13
worthwhile to separate the category of “public good™ from the category of
“proof of truth or substantiality” and examine each identified category. In
this context, “only when it is related to public good™ denotes that, from an
objective viewpoint, the facts conveyed are related to the public guod. and
the conveyor of the information must have done so for the interests of
public good as well. And, in such a context. whether the facts bear on
public good or not will be determined from the overall circumstance of the
undgrlying expression including particulars of the facts. the range of
audience to whom the facts were conveyed, and the means of expression.
ifm_d then by balancing these elements against the possible extent of
injury to thg cqmplainant’s honor. In so far as alleged perpetrator’s
principal objective or motive was related to the public good. any
i.ncidentzf} personal motive will not negate the overriding aim of publi.c
interest.” And where the complainant is a public figure. the substantive
;z?;;'zzil;ttiiili ggz'fgzjszfotf}i; media coverage be copnecte§ to public

e coverage be for public good is likely to

® See, inter alia, Supreme Court [S. Ct ]. 85Da-Ka:
S ! . - L] 85Da-Ka29, Oct. 11. 1938 (8. Kor.): Suprem:
Court {5. Ct-} 9413'33382& May 28, 1996 (S. Kor.): and Supreme Court s (‘t\] 9'Du‘§)4§05
Sep. 30, 1997 (S. Kor.). R

7 Supreme Court [S. Ct.}, 95Da36329. Oct 5. K 2 S
Ct], 96Dal7257, July 14, 1998 (S. Kory. 1 19965 Bord and Supreme Court (5

L
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or with reckless disregard of whether the statement was false or not. The
Court of Korea, however, has been reluctant to adopt the actual malice
theory that has proliferated in the United States. The Court’s position
has been that, in a civil tort claim for defaming a public figure. the burden
of proof is on the media entity. which engaged in an alleged act of
defamation, to prove that its misstatements were not illegal.?!

Ultimately, the Court attempts to resolve the problem of illegality
case-by-case. But when it comes to public figures, freedom of the press
ordinarily takes precedence. The Constitutional Court held that. in
determining the presence of illegality in a criminal defamation context. a
case involving a public figure merits a differing standard from that which
is applicable in non-public figure proceedings.?> The Court noted that. in
defining boundaries between freedom of the press or publication on one
hand and protection of honor on the other, no uniform standard may be
applied. As there is a difference between something expressed pertaining
to a private matter and something pertaining to a public matter. a more
stringent standard is warranted when the allegation is related to the
political beliefs of a public figure. When assessing if a subjective
assessment of a defamatory expression is true or considering if there was
substantial reason to believe the expression to be true, the usual standard
of proof, which can be a bit stringent for the press, should not be required:
rather, the standard of proof should be loosened and is considered
satisfied when the media company adduces specific circumstances that
raise doubts or provide a ground for subjective opinionated assessment.
Lowering the evidentiary bar for the political beliefs of a public figure is
certainly desirable for furthering the freedom of expression. And it would
not be advisable for the judiciary to intervene in the arena of political
debates and discourse in the form of imposing legal responsibility on a
whim. This is because one’s political beliefs are usually a hodgepodge of
facts and opinions. As such, assessing them would be virtually impossible
without engaging in ideological debates.56

Entering the 2000s, the Court began to hand down several decisions
relating to public figures.8? The Court’s attitude is that it is willing to
recognize and assure a broad range of grounds for critiquing a public
figure's morality, integrity as well as propriety of work ethics.
Accordingly, when it comes to a public figure’s official duties, unlike
media coverage for public interest, illegality would only be recognized for

# See Supreme Court {S. Ct.). 97Da24207, Sep. 30, 1997 (S. Kor.). Supreme Court [S.
Ct.], 97Da34563, May 8. 1998 (S. Kor.), and Supreme Court [S. Ct.], 2001Da33387. Feb. 27.
2004, (S. Kor.).

% Constitutional Court [Const. Ct.], 97THun-Ma265, Jun. 24, 1999 (S. Kor.).

86 See Kim, supra note 36, at 362.

8 See, inter alia, Supreme Court [S. Ct.]. 2007Da29379, Dec. 27. 2007 (S. Kor.).
Supreme Court [S. Ct.], 2001Da53387, Feb. 27. 2004 (S. Kor.). Supreme Court [S. Ctl],
2002Da64384, July 8, 2003 (8. Kor.), Supreme Court [S. Ct.], 2002Da62494. July 22. 2003
(8. Kor.), and Supreme Court [S. Ct.], 2002Da63558. Sep. 2, 2003(S. Kor.). -
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a journalistic assailment that is “malicious or substantially beyond
reason and convention.”8® Where a particular media coverage deviates
from the range of ordinary media activities including sound oversight,
criticism, and a check and a balance against the community of public
officials and its individual constituents, and such deviation is considered
a malicious or highly reckless attack that is patently out of proportion,
the coverage may constitute libel. Towards this end, courts would
consider a totality of circumstances, including particulars of the press
coverage and its mode of expression, details of the issues under suspicion,
extent of public interest, the degree to which the public figure’s social
honor has denigrated, how much effort was made to verify the facts
covered, and other pertinent elements of interest.®9 Hence, it appears
that, when it comes to public figures, courts are trying to produce a more
refined and coherent set of legal theories and to apply them.

Also, when the expression in guestion pertains to a media entity,
since media entities generally function as a critic of various social
phenomenon backed by far-reaching freedom of the press, a broad zone of
tolerance for valid criticism against the press is called for. Considering
that media companies employ a built-in mechanism of rebuttal, which
contributes to the prevention of distorted public opinion from spreading
as a result of misinformation, and that assuring personality rights to one
media company may well inhibit freedom of the press for another, the
function of overseeing and criticizing the press should not be easily
curtailed unless what is involved is a malicious or unwarranted attack.
Compared to defamation of a private individual, even euphemistic
exaggerations by a media company may be more widely tolerated given
that related entities may rebut each other with relative ease and
functional vehemence.%

4, Provisions on the Act on the Press. Adopting the relevant case law,
article 5.2 of the Act on the Press provides that “where the press presents
a report related to the public interest and there exists a justifiable ground
that such report is true or is believed to be true,” there will be no legal
liability for infringement of personality rights.?! To begin, the press

s See Supreme Court [S. Ct.], 2005Da65494, Apr. 9, 2009 (S. Kor.). According to this
judgment, it is not illegal per se to express a critical opinion about another person. Yet when
the form and content of such an expression amounts to not only mere bluffing, but to an
insulting and vilifying assassination of character and a distortion of truth which amounts
to a public allegation resulting in infringement of the subject’s personality rights, it may
end up forming a sui generis tort that is distinguishable from defamation.

# See. inter alia, Supreme Court [S. Ct.]. 2007Da29379, Dec. 27, 2007 (S. Kor.);
Supreme Court [S. Ct.], 2001Da32216, Nov. 9, 2001 (S. Kor.); Supreme Court [S. Ct.],
2002Da63558, Sep. 2, 2003 (S. Kor.); and Supreme Court [S. Ct.}, 2004Da35199, May 12,
2006 (S. Kor.).

® Supreme Court [S. Ct.], 2006Da53214, Apr. 24, 2008 (S. Kor.).

9 Fonronjungjae Mit Pihaeguje Deung-e Gwanhan Beopryul [Act on the Press
Arbitration and Remedies, ete. for Damage caused by Press Reports], Act No.7370, July 28,
2005, amended by Act No. 10587, Apr. 14, 2011, art. 5.2 (S.Kor.).
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report in question ought to be related to interests of the public in order to
meet the requirements of this provision. Yet. even if the report contains
some ancillary content that is unrelated to the public interest. the report
will still not violate the Act on the Press as long as the main content 1s
for the public interest. In addition, the report must be true or there should
be a justifiable reason for believing it to be true. Even though the Act on
the Press is silent on published pieces questioning or critiquing a public
official’s morality, integrity or propriety of work ethics. the criterion of
“Justifiable reason” may be adopted by analogy. Namely. under the Act
on the Press, a critical analysis of a public official’'s morality. for instance,
will be adjudged illegal only if it comprises a malicious or substantially
skewed attack.92

1. Cases involving non-press actors

The theory of substantiality of truth is applicable where the police
authorities had defamed a criminal suspect in the form of a press release
containing the suspect’s confession9 or where a statement by a member
of the National Assembly concerning the Odaeyvang mass suicide incident
came under defamation of character.®! or in the case of injuring an
individual's honor by disclosing the real name as part of a public
administrative announcement (in the form of a press release) with a view
to achieving certain administrative objectives.®3 But when it comes to
judicial review of public administrative announcements for determining
if there was sufficient reason to believe an announcement to be true. a
more stringent standard would be generally required compared to a
wholly private case. This is because administrative organs are capable of
conducting thorough fact-finding through exercise of public authority.
and the general populace tends to place high expectations and trust on
the veracity of what a public body announces. Therefore. in the absence
of objective and proper corroborative proof that the administrative
organ's public announcement is true, it is not possible to ascertain if there
were sufficiently substantial reasons for an announcement.9%

On the contrary, religious expressions are strongly protected under
freedom of religion. Namely, Article 20.1 of the Constitution provides

@ See Kim Jae Hyung (@ 3), Eonron-e Uihan Myeongvae Deung Ingveokgwon
Chimhae-e Daehan Gujesudan-gwa Geu Jeolcha (G &¢] 213 o 5 123 i) e
TAest 3 74 2hy [LEGAL REMEDIES AND RELATED PROCEDURE FOR VIOLATION BY THE
PRESS OF PERSONALITY RIGHTS INCLUDING HONOR]. Ingwon-gwa Jeongui (T3 % el
{HUMAN RIGHTS AND JUSTICE], no. 399, 2009. at 90.

9 Supreme Court [S. Ct.]. 94Da29928, Aug. 20. 1996 (S. Kor.).

¢t Supreme Court [S. Ct.]. 95Da36329, Oct. 11. 1996 (S. Kor.).

% Supreme Court {S. Ct.]. 93Dal8389, Nov. 26. 1993 (S. Kor.) and Supreme Court [X.
€t.], 97Da57689, May 22. 1998 (S. Kor.).

" See Supreme Court [S. Ct.], 93Da18389. Nov. 26, 1993 (S. Kor.); Supreme Court [S.
Ct.]. 97Da57689. May 22, 1998 (S. Kor.).

_‘—
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“[a]ll people have freedom of religion.”®” Such freedom includes freedom
of missionary work to proclaim the religious principles of one’s choice and
to recruit new believers, which in turn subsumes freedom to criticize
other belief systems and to suggest religious conversion. Religious
proclamations or criticism of other beliefs is also covered by freedom of
expression, in which case, by virtue of Article 20.1 of the Constitution on
freedom of religion being a special provision vis-a-vis Article 21.1 of the
Constitution dealing with freedom of expression, a publication for
religious purposes would draw stronger protection than a publication for
general purposes.® Therefore, one’s freedom to criticize other religions
or religious groups will be protected to the utmost. And in the event of
infringing another’s personality rights (including honor) while exercising
such freedom, the problem of how to strike a balance between the
guarantee of religious freedom and the protection of personal honor would
be best resolved by weighing the totality of values to be gained by an act
of religious criticism, the extent of religious proclamation, and the
employed means of expression, against the degree to which the victim’s
honor is or is likely to be injured as a result of the criticism.%

3. Invasion of Privacy

Where the press reports on an individual's private life or matters, it
may entail infringement on privacy, but there are times where protection
of privacy can collide with freedom of speech. Therefore, what content is
actually news or “press worthy” and therefore deserves protection under
the freedom of speech and, in what circumstances, such content is nothing
more than what kindles public curiosity, can raise thorny issues. And in
relation to this problem, relying on the theory of public person may be
productive. This theory is used to determine the outer limits of privacy
according to the social status of a claimant who insists her right of privacy
has been invaded.

In the United States, reporting on a public figure or for public
interests does not constitute invasion of privacy as such.!%0 This is to
ensure freedom of speech on a broad scale and is certainly reflective of
the peculiar situations of the United States. I believe that adopting the
U.S. theory of public persons wholesale is inappropriate in the Korean
context. But since media coverage of public persons may contain the
element of public good on occasion, whether a particular coverage
pertains to a public person or not, can be a significant consideration when
determining infringement upon personality rights. In this context, the
press may report on a public figure's private life or publish photographs

9 DAEHANMINGUK HUNBEOB [HUNBEOB] [CONSTITUTION], art. 20.1 (S. Kor.).

s DAEHANMINGUE HUNBEOB [HUNBEOB) {CONSTITUTION], arts. 20.1, 21.1 (S. Kor.).
« Supreme Court [S. Ct.]. 96Da19246 & 19253 (consol.), Sep. 6. 1996 (S. Kor.).

0 Prosser & Keeton, supra note 45, at 862.
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of a public figure.10! Yet in relation to recognized types of privacy, the
theory of public persons would only apply to an act of “opening up privacy
to the public” or of “giving distorted images (of a public figure) to the
public.” On the contrary, invading into the privacy of a public figure or
using such figure’s name or portrait for profit-making usually comes
under invasion of privacy.102

B. Conflict with the Freedom of the Artsi03

1. Introduction

In novels and films based on true stories or persons, any content
degrading a featured character's social status or disclosing that
character’s private life may amount to infringement of personality rights
relating to the person on whom the novel or film is modeled. In this regard.
article 22.1 of the Constitution stipulates, “[a]ll people have freedom of
study and arts.”1%4 An infringement of personality rights through novels
and other works of literature may cause a collision of fundamental rights
between personality rights on the one hand and freedom of expression
and arts in general and freedom of literary creation in particular. on the
other. In this part, the focus of my analysis is on novels based on real
people and events, even though this inquiry may be equally applicable to

films, plays,1% cartoons,!0¢ television soap operas, and other equivalent
genres.107

2. Specificity of the Victim

In order for infringement of personality rights by a work of literature
such as novel to be actionable, a character appearing in the novel and
alleged victim should be identical. This is alluded to as the specificity or
identity of victim. Even where a novelist has penned a novel based on a
real person, if the resulting literary character should differ from its real-
life model, infringement of personality rights would be virtually a non-
issue. But identity between the characters in the novel and the victim
may be found not only where a similar or same name is used, but where,
although there is no similarity in name, the novels background.

surrounding circumstances or overall storyline demonstrate identity or
close semblance to real life.

0 See id. at 862.

2 Id. at 859.

13 For detailed information, see Kim Jae Hyung (233,
{ngyeol;gwon (2083 /5 HE) IMODEL NOVELS AND PERSONALITY RIGHTS]. Ingwon-gwa
Jeongui (1B A 2}) [HUMAN RIGHTS AND JUSTICE]. no. 241. at 44 (1997, :

101 DAEHANMINGUK HUNBEOB [HUNBEOB] [CONSTITUTION]. art. 22.1 (S, Kor.).

15 Kammergericht [Berlin High Court] July 13. 1928, Jw 1928. 363

1% Bundesverfassungsgericht [BVerfG] [Federal Constitut; Cous

nstit E: : T
BYR 31385 (G stitutional Court] June 3, 1987, 1
' In the United States and Japan, court decisions i i
In tl I . . 51008 regarding infringement of
personahty. rights involving novels or films have plaved a caralytic role in the de%' r]n
of personality rights law, ’ copment

Model Soseol-gwa
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3. Standard for Determining Infringement. of Personality
Rights

As has been noted, where identity between a literary character and
alleged victim is recognized, finding actual infringement of personality
rights can be an issue. Even here a court will need balance the benefits of
protecting freedom of arts against the competing interests of protecting
personality rights, and, towards this end, some theoretical signposts will
prove useful.

Infringement of personality rights has been found where, far from
truth, a person is described as a sexual pervert and someone who resorts
to abject means for success,108 or where one’s intimate sphere, such as a
disgraceful past was divulged, or a person is inadvertently depicted as a
delinquent. 199 In each such case, it can be said that the victim’s
personality rights were seriously violated judging by the shape and extent
of infringement. Also, whether the author intended to defame the person
on whom the novel is modeled may be a significant consideration.

But where a work of art is considered to form a realm of fiction of its
own, there will be no infringement of personality rights. This is because,
in such a case, while alleged infringement of personality rights is trivial,
there is arguably a far greater need to promote and safeguard freedom of
arts.110

And because the occurrence of infringement should be determined by
an analysis of the work of art in question as a whole, even where such
work contains defamatory details in part, it would not constitute an
infringement of personality rights per se. In addition, that a certain
expression of an artistic work should cause misunderstanding, in and of
itself, may not be indisputable infringement of personality rights. For
example, it is commonly understood that a satire or a cartoon almost
always carries a risk of misunderstanding.1!!

Further, the nature of art work or contents of the right to personality
often raises issues. For example, where an art work takes on the
character of a factual record, the right to self-determination, a type of
personality right, would arguably trump the freedom of arts.!!2 Yet,
when it comes to the right of publicity or the right of a party to use

ws See two German cases: Bundesgerichtshof [BGH] [Federal Court of Justice] Mar.
20.1968 (Ger.): Neue Juristische Wochenschrift [NJW] 1968, 1773 (Ger.);
Bundesverfassungsgericht [BVerfG} [Federal Constitutional Court] Feb. 21, 1971, 1 BvR
135/68 (Ger.).

1 Qee Meluin v. Reid, 112 Cal. App. 285 (1931); see also Tokyo District Court's
precedent of Tokyo Chihé Saibansho [Tokyo Dist. Ct.] Sep. 28, 1964 (Showa 39), no.
385 HANREI JTHO [HANJI] 12 (Japan).

10 Seoul Dist. Ct.. 94Ka-Hap9230. June 23, 1995 (S. Kor.).

111 See the German case of Bundesgerichtshof [BGH] [Federal Court of Justice], June
8. 1982 BGHZ 84, 237 (Ger.) (Horten-Moritat case).

112 See Bundesverfassungsgericht [BVerfG| [Federal Constitutional Court] Feb. 14,
1973. 1 BvR 112/65 (Ger.).
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elements of another’s personality, such as that person’s name or image.
commercially for an art work, freedom of arts would normally trump the
right to personality. Although from time to time artists cannot help
drawing artistic inspiration from their quotidian reality. the extent of
infringement of personality rights in such setting 1s considered de
minimus.113

C. Conflict with Other Rights

When determining infringement of personality rights. the
counterparty's rights are not always limited to freedom of expression or
arts as such. For example. a suit was brought on if dismissing an
employee because he had distributed fliers allegedly infringing
personality rights can be justified. In this case, the Court took the
occasion to note that even where a flyer is damaging to other's personality.
credit, or honor or likely to foment such damage, and even if the flyer
should contain a bit of misinformation or what it conveys is somewhat
blown out of proportion or otherwise twisted. provided that the purpose
of the flyer distribution was not to violate other's rights or legitimate
entitlement but to maintain and improve labor conditions at large and to
promote the improvement of workers’ socioeconomic status and also that
what the flyer avers is found overall true, distributing such flyer falls
within the range of legitimate labor activities.!* Here what was directly
in dispute was the justness of a worker dismissal, but we can see that
when determining on infringement of personality rights. an individual
worker's rights or legal entitlement may be considered as suitable.

V. INFRINGEMENT OF PERSONALITY RIGHTS OF THE DEAD

A. Significance

Article 3 of the Civil Code provides, “(a) person becomes the subject
of rights and obligations while (s)he is alive.”!13 So a dead person cannot
become the subject of legal rights and obligations. This point is well-
entrenched and overall axiomatic for property rights, but. when it comes

15 According to Larenz & Canaris. under German law, distribution of one's portrait or
image is permitted without that person’s consent if the distribution contributes to a higher
artistic purpose. KARL LARENZ & CLAUS-WILHELM CANARIS, Lehrbuch des Schuldrecht Bd.
/2 [THE LAW OF OBLIGATIONS VoL. IT/2}] 527 (1994); Gesetz betreffend das
Urheberrecht an Werken der bildenden Kiinste und der Photographie [KunstUrhG] [Act
Concerning Copyright of Works of Fine Art and Photography] Sept. 1. 1907. as amended
Feb. 16, 2002, art. 23.1 (Ger.), available at http://bit.1y/2x2QstS.

1 Supreme Court [S. Ct.], 93Da13544. Dec. 28. 1993 (S.Kor.): Supreme Court [S. Ct.j.
9:11\]&1111778, Dec. 23, 1997 (S.Kor.); Supreme Court [S. Ct.], 88Da23654. May 22. 1998
(S.Kor.).

5 K113 Minbeob {Civil Act], Act No, 471, Feb. 22. 1958, amended by act No. 14409, art. 3
(8. Kor)) ’
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to personality rights, it remains controversial. Article 308 of the Criminal
Code prescribes the offense of defamation of the dead and, whether the
bereaved may apply for a civil injunction to stop defamation against the
dead, may raise a delicate problem.!16

An act of defaming the dead is most likely to cause an injury to the
honor of the bereaved as well. In that case, if the bereaved have been
slandered or libeled to the same extent as the dead, there would be no
point in taking issue with the dead’s personality rights. This is because
what is at stake here would be the personality rights of the living. But
there may be cases where although the deceased’s personality rights have
been infringed, the bereaved’s are not or because the infringement is so
trivial that it appears counter-intuitive to obtain an injunction based on
the bereaved's personality rights when balanced against to freedom of the
press or arts. In such a case, arguing about the departed's personality
rights may prove meaningful and efficient.

B. Recognition of the Personality Rights of the Dead

There has been much discussion in Japan and Germany relating to
this subject. The judiciary and majority of legal scholars of Germany
acknowledge personality rights of the dead. In Japan, while this topic has
been hotly debated in the realm of legal academia, lower courts tend to
resolve the issue in the form of protecting the bereaved's honor and their
sentiment of commemoration. In South Korea, there are competing views
so that while certain scholars maintain that the dead's personality rights
must be acknowledged,!!” others take the opposing view that violating
said rights can be resolved through a tort case brought by the bereaved.118
And there are lower court decisions recognizing the dead's personality
rights.119 In a 2008 Court case, the dissenting opinion was likewise based

16 [n so far as personality rights of the dead are concerned, what matters in terms of
remedy is the right to interlocutory relief, not the award of monetary damages.

17 Yang Sam Seung (+%: = %), Minbeobjuhae (1) ()2 & ER# (I)) [ANNOTATED CIVIL CODE
(I)] 256 (1992); Son Dong Kwon (&%), Eonronbodo-wa Saja-ui Myeongyae Hweson
wiE el $F ol &2 Eray) [Press Reports and Defamation of the Dead), Eunronjoongjae
i &) [PRESS ARBITRATION], Spring 1992, at 9.

it See Ji Hong Won (i834i%), Ingyeokgwon-ui Chimhae (ARGH#ES &E)
[INFRINGEMENT OF PERSONALITY RIGHTS], Sabeobronjip (T i#H%) [JOURNAL OF LEGAL
STUDIES], no. 10. 1979 at 226. See also Han Wi Soo (#£:8%). Myeongyae-ui Hweson-gwa
Minsasang-ui Jemunje (% %9 LT R4 !9 ##[%) [DEFAMATION OF CHARACTER AND
RELATED ISSUES UNDER PRIVATE LaWw], Sabeobronjip (ri)iLaw ) [JOURNAL OF LEGAL
STUDIES], no. 24, at 401. 402 (1993). See also Lee Eun Young. supra note 13, at 740 where
he asserts that. in certain cases, the dead's honor is meant to be protected through the law
of torts as well not unlike that of the bereaved, but, since a legal right to claim emanating
from defamation against the dead, is intended for and should be exercised by qualified
beneficiaries or heirs in practice, in the strict sense of the word, only tortuous liability for
the beneficiaries or heirs would thus arise.

119 See Seoul Dist. Ct., 94Ka-Hap9230, June 23. 1995 (S. Kor.).
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on recognition of personality rights of the dead.120

Traditionally in South Korea, people’s expectation is such that social
evaluation of a person during his or her lifetime would not be distorted
even posthumously. Considering that, under copyright law. the moral
rights of writers are protected well into death,!?! it would be irrational
not to provide some form of legal protection for infringement of
personality rights such as honor, involving the dead. And, as we have
seen already, protecting the bereaved's honor or the spirit of
commemoration alone will only offer a partial solution. In order to protect
one's dignity and values under the Constitution effectively during an
individual’s lifetime, protective measures should come handy to prevent
posthumous distortion, which in turn arguably provides a basis for
recognizing personality rights of the deceased. In the meanwhile, it would
be difficult, if not impossible, to pin down a period of protection for the
dead's personality rights. Generally speaking, the longer time has
elapsed from the point of death, the more arduous it will be to find an
infringement of personality rights. And should the person in question
become a historical figure through the passage of time, infringement of
such figure’s personality rights would be better left denied.122

C. Range and Enforcement the Dead's Personality Rights

The range of protection for the dead’s personality rights is identical
to the range for the living, in principle.}?3 What is included in such range
of juridical protection spans from defamation of character, personal
distortion of the dead, and to the right of self-determination relating to
information. For example, even where the press reported on the intimate
details of a dead person truthfully, it may come under infringement on
personality rights. In addition, disclosing the dead's correspondence or
journal in a distorting way may lead to invocation of personality rights.

As a logical corollary to this inquiry, the question then becomes who
is entitled to obtain injunctive relief to thwart infringement of personality
rights on behalf of the dead, because, apparently, the dead are unable do
it on their own. For this issue, a provision of the Copyright Act may be
applied by analogy so that the bereaved (consisting of the surviving
spouse, children, parents, grandchildren, grandparents. or siblings) or

120 See Supreme Court [S. Ct.], 2007Da27670. Nov.20. 2008 (S. Kor.).

121 Article 14.2 of the Copyright Act provides, “(e)ven after the death of an author. no
person wha exploits the author’s work shall commit an act that would have been damaging
to the author’s moral rights were the author alive, except that such an act is deemed to have
not defamed the author if it is non-defamatory in view of the prevailing social norms
considering the nature and extent of the act in question.” And according to Article 96 and
Article 14.2 of the Copyright Act. the bereaved can request reinstatement of honor under
Article 95 for the reason that the dead author's honor has been injured. Yet the bereaved
may not seek moneyv damages on account of such injury,

12 Supreme Court {S. Ct.]. 97Da19038. Feb. 27. 1998 (8. Kor.).

122 See LARENZ & CANARIS, supra note 113. at S, 333.
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the executor of the deceased’s will are granted standing to apply for and
receive interlocutory relief in civil proceedings.124

CONCLUSION

In Korea today, personality rights are becoming established as a key
set of rights. In a wide variety of social spheres, the protection of
personality rights has begun to appear as a significant issue. Accordingly,
it is time that more scholarly research is undertaken to define clearly the
content and ambit of personality rights and their legal recognition.
Despite this heightened status of personality rights in general, the Civil
Code alone would offer incomplete solutions at best when it comes to civil
disputes involving the interpretation and enforcement of personality
rights. Thus, an amendment to the Civil Code is in order. This author has
already suggested a specific recommendation for such an amendment.
The concept of and protections for personality rights must be clearly
defined in the law. A prophylactic measure in the form of a court order to
ban and prevent specific invasion of personality rights should be made
available. In addition to the remedies for injury, there should also be rules
in place to allow the withdrawal of the aforementioned court ban by the
injured party. Finally, there needs to be a clear demarcation of what
situations are not included in the invasion of personality rights.

121 According to this particular provision of the Copyright Act, after the death of an
author, the bereaved family (consisting of the surviving spouse, children, parents,
grandchildren. grandparents, and/or siblings) or the executor of will may apply for remedies
including injunctive relief under Article 123 against the wrongdoer who has violated or is
likely to violate the provision of Article 14.2 with respect to the author’s copyrighted work,
or. in the alternative, apply for reinstatement of honor against a perpetrator who has
infringed on the author’s moral rights willfully or negligently or otherwise defamed the
deceased author. See Jeojakgwonbeob [Copyright Act], Act No. 432, Jan. 28, 1957, amended
by Act No. 14083, Mar. 22, 2016, arts. 14.2. 123 (S. Kor.),




