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INTRODUCTION

As a result of the Anglo-American focus on the separation between
ownership and control at widely-held firms.! and the broad influence of
this particular focus on corporate governance systems around the world.
it is traditionally understood that most corporate governance design
disempowers minority public shareholders. Indeed. the role of minority
public shareholders in the corporate project is traditionally limited to that
of mere suppliers of finance capital. In the last two decades. however, a
new account describing “shareholder activism™ has emerged with respect
to widely-held Anglo-American-style markets. a narrative which focuses
on the possibilities for empowerment of minority pubkc shareholders.?
The possibilities for such empowerment attend to their greater
involvement in the firm and the capital market and can be divided into
three main paths: (i) greater involvement in the monitoring of corporate
insiders (whether through internal or external mechanisms); (i)
improved access to and the utilization of legal protections and remedies

i Frank Easterbrook & D. Fischel, Votirg in Corpor: - : c. 395
(1983) (citing Adolf A. BERLE & GARDINER MEi_\'S‘ THEP Mgg‘;&u&; }gptg{FI{J agx. oE\:CS\-:\ﬁ %i?\igi
PROPERTY 129 (re\_a ed., 1967); Ownership Matters, THE ECO\'()\néT (1;1-1— 9 201)6)
http:/lwww. economist.cony/node/5603458 (describing the separa}:xo.n of ow{; -r*}':i nci
contr‘ol as “corporatel capitalism” and as the underpinning of capitalism 1.8 .qtflet; e

. 2 The acholarship here is vast; see, e.g., the writings of Professor Bel;cl.l;k- es. ecially
Lucian A Bebchu];, The Case for Increasing Shareholder Pouer. 118 HaRrv L ISE\' 833
(2005)'; Lisa M. Fairfax, Shareholder Democracy on Trial: In tprnaltionai Ise spective o 1’
Effectiveness of {ncreased Shareholder Power, 3 Vi, L. & BUS. REV. | -)ogbpfcme ol
Black, Agents Walching Agenis: The Promise of Institutional }m‘esr-or i.:o' 8)‘3565?1?\ IS..
II':&{EV. Elllé 89912 {(depicting (traditional) institutional investors as prorr;;:i,ng activists):
Car;:el 15}553{‘] PEiward'B. Reck, Hedge Funds in Corporate Governance and Carporatc:

ontrol, -PA L. REV, 1021, 1062, 1047-70 (2007) {explaining the disillusion from the

traditional institutional investors’ activi i
g sm, vet reflectt imi . i
funds, as the new promising activists). ne similar hopes regarding hedge
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minority public shareholders in legal systems around the world are
gradually empowered by mechanisms that substitute the powers of a
market for corporate control. These substitute mechanisms are
implemented primarily through enhanced minority shareholder
participation rights® and legal protection devices.? which are embedded
in corporate law and securities regulations or established through other
institutional development in given markets.

This article focuses specifically on what is considered to be the plight
of minority public shareholders in firms established and operating in the
People’s Republic of China (“PRC” or "China™)-—a highly concentrated
and largely state-controlled capital market. where few would envision
any minority shareholder empowerment whatsoever. This article looks at
two questions with respect to the now globally-significant Chinese capital
markets and the Chinese firms that access them: first. whether the
above-described shift in the role and powers of minority public
shareholders occurring world-wide, even in concentrated markets, is also
evident in the PRC circumstance, normatively and in reality? Second. if
the answer to the first question is “no”, and vet such a change is
considered desirable, then if and how will the same shift eventually take
place under specifically Chinese circumstances?

Being perhaps the most concentrated and state-controlled market in
the world, contemporary China presents a unique context for any
consideration of minority public shareholder monitoring and governance
participation. A decades-long process of “corporatization without
privatization” in China, and the rise of what some have termed “state
capitalism”, have resulted in the Chinese Party-state's de jure and de
facto control over the PRC's (and increasingly the world’s) most
significant listed firms.19 The ownership structure of Chinese firms and
the control over the PRC capital markets have together created the basis
for open oppression of minority public shareholders, and an environment
where there is no market for corporate control, and thus no apparent
possibility for real shareholder monitoring of insiders or controlling

border shareholder participation among Furopean member states). Nevertheless, the
skeptical approach concerning the effectiveness and desirability of minority public
shareholders’ involvement is of course even more relevant with regard to concentrated
markets due to the existence of a controlling or a dominant shareholder.

8 Such as negative veto rights, super majority requirements. or mandatory
participation of minority public shareholders in the approval of certain business decisions:
various forms of minority public sharchelder involvement in the process of directors’
elections; their right to submit governance proposals to the board, ete. See, e.g. OECD.
RELATED PARTY TRANSACTIONS AND MINORITY SHAREHOLDER RIGHTS 30-37 (2012).
http:/fwww.oecd.org/daf/ca/50089215.pdf (listing countries that have adopted provisions of
minoerity negative veto rights).

9 Here I mainly refer to ex-post rights protecting devices such as group litigation.
individual standing rights, and remedies against procedural violations which infringe upon
shareholders’ participation rights; as well as to other institutiona)l substitutes discussed in
this article (e.g., involvement by social organizations) that serve to implement minority

public sharehelders’ rights and thus empower them towards greater involvement.
10 See Part LA, infra.
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shareholders. Moreover, it is commonly understood that the same
structures and the legal environment within which they are situated
likewise hinder conventional forms of minority public shareholder
participation in corporate governance. In response to these easy
presumptions about the Chinese markets and legal environment, in this
article I seek to analyze alternative channels for minority public
shareholder monitoring and corporate governance participation—both in
existence and potential.

The existing literature on corporate governance in China tends to
focus on the protections, or lack thereof, granted to minority public
shareholders in PRC listed firms. In contrast, this article offers an
analysis of minority public shareholder involvement in the monitoring
and governance of Chinese listed firms. Moreover, this article is one of
the first to analyze current and prospective changes in the ownership
structures of Chinese listed firms, which can operate to empower
minority public shareholders in the future. Finally, while existing
analyses of the Chinese legal system commonly use the Anglo-American
legal system as their comparative modus operandi, this article uses
developments in non-Anglo-American, and thus far more concentrated,
capital markets as the basis for its approach. In my view, a comparative
analysis of market and legal systems between markets that share similar
ownership structures is the more suitable and enlightening comparative
approach, especially when analysts seek to identify more applicable legal
policy and market reforms which are more likely to be realized.

I proceed as follows: Part 1 describes the prevailing concentrated
ownership situation for most Chinese listed firms, focusing on the
Chinese Party-state’s control of most significant industrial and service
enterprises. I examine the consequences of such control for minority
public shareholders in PRC listed firms, and the implicated legal and
regulatory responses. Part IT analyzes mechanisms that can contribute to
greater minority public shareholder involvement in firm monitoring and
participation in the corporate governance of China’s listed firms. First, |
look at mechanisms that have emerged in other concentrated markets,
and analyze if they can fit in the Chinese circumstances. Then, I explore
China-specific prospects for a shift in the power and involvement of
minority public shareholders in PRC listed firms. Here, I point to certain
concrete developments in the PRC capital markets and the nature of
Party-state control, which I expect to broaden and which may eventually
lead to greater involvement of minority public shareholders even as
China preserves its own model of “state capitalism”. I identify two
possible routes: a direct push by a CCP-led Party-state, motivated by
China’s unique political economy considerations; and, changes in the
structure of Party-state control, entailing the development of a narrow
market for corporate control.

The possibilities raised in this article for the future empowerment of
minority public shareholders in China have global implications especially
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A. A Concentrated Capital Market with “Chinese Characteristics™—
Corporatization without Privatization and “State Capitalism”

The great majority of listed Chinese companies have highly-
concentrated ownership.!! But simply describing the Chinese market as
one with “concentrated ownership” does not tell the whole story. Most of
China’s public companies are controlled and operated by various organs
of the PRC Party-state,!? the result of China’s three decades-long project
of “corporatization without privatization.”

While many state-owned economies have gone through privatization
as part of their economic and political transition,*? the PRC opted instead
to restructure its traditional state-owned enterprises (SOEs) and develop
a new capital market to finance such entities, while at the same time
preserve ultimate Party-state control over the vast majority of its
enterprises. Some economists have perhaps optimistically called this
“gradual privatization,” as if an end result of complete privatization is
inevitable.!d Most expert observers of China, however, agree that full
privatization is not the end goal of the Chinese Party-state under any
Chinese Communist Party (CCP)-led regime.!5 Hence, while over several
decades there has been some reduction in the state’s direct equity
holdings in PRC firms, coupled with varying spurts of growth in small to
medium enterprises often called “private”, these reductions in formal
equity shares in the hands of the PRC Party-state do not amount to even
a gradual reduction in control over the Party-state-operated assets.!®

An important goal of the SOE corporatization process undertaken in
the PRC in the late 1980s and early 1990s was the effort to raise equity

1 For instance, during 2012, the largest shareholder in Chinese listed firms owned, on
average, over one-third of the firm, and often more than 40% in state-controlled enterprises.
Moreover, 57.28% of A shares in Chinese listed firms were held by “legal person” companies,
which include primarily state enterprises (this is without considering state ownership
through institutional investors and the National Social Securities Fund). Fuxiu Jiang &
Kenneth Kim, Corporate Governance in China: A Modern Perspective, 32 J. CORP. FIN. 190,
192, 196 (2015).

2 Id,

12 CORPORATE (JOVERNANCE IN TRANSITIONAL ECONOMIES: INSIDER CONTROL AND THE
ROLE OF BANKS (Masahiko Aoki & Hyung-Ki Kim eds., 1995) [hereinafter CORPORATE
GOVERNANCE IN TRANSITIONAL ECONOMIES].

11 Gérard Rotand, Political Economy Issues of Ownership Transformation in Eastern
Europe, in CORPORATE (GOVERNANCE IN TRANSITIONAL ECONOMIES, supra note 13, at 31,
47-49,

13 The term “Party-state” throughout refers to a one-party system in which one political
party ultimately directs both the political process and the governance of the state.

1 Evidence for this view may be drawn from the PRC State Council and the CCP
Central Committee’s recent guiding opinion. Zhonggong Zhongyang, Guowuyuan Guanyu
Shenhua Guoyou Qive Gaige de Zhidao Yijian ¢(h3k 5, EERZETRAEE Ml
BB W) [CPC Central Committee and State Council Opinton on Deepening the Guidance of
State-Cwned Enterprise Reform] (Aug. 24, 2015), http://www.gov.cn/zhengee/2015-09/13/
content_2930440.htm (emphasizing state ownership as the pillar of the Chinese economy
and calling for greater party involvement and not greater privatization, as might be inferred
from the title).
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investment for SOEs from both Chinese and foreign investors in order to
fund their operation.!? This required the transformation of China’s SOEs
from administrative entities that provided for all aspects of economic and
social welfare (employment, health, education. retirement. etc.} into
“modern” corporate establishments.!8 The so-called "modern enterprise”
was understood to be a better form for the (economically) efficient
management of productive state assets, and the only enterprise form
suitable for capital-raising.l® Notably, full privatization was never a goal,
or even the means, for the policy-driven transformation of SOEs into
modern enterprises. Thus, through the SOE corporatization process, non-
production social functions were stripped out of the traditional SOE, and
the core productive assets and human capital were assigned either to: (1)
central and local-level state bodies (e.g., central. provincial. and
municipal government organs with jurisdiction over a particular
industrial sector or region) reorganized as corporate legal persons or
holding entities with subsidiary holdings or (2) other existing PRC
enterprises with “legal person” status, often companies or groups also
controlled by non-central government bodies.?® Later. many of the largest
central and local government-controlled and now corporatized SOEs had
their controlling equity assigned to what became the State-Owned Asset
Supervision and Administration Commission (SASAC). SASAC is the
central state asset management agency established in 2003 to act on
behalf of the PRC state (or in the PRC idiom "all the people” (quanmin))
as the ultimate principal.?! These corporatized SOEs were the PRC firms

17 See generally STEPHEN GREEXN, CHINA'S STOCKMARKET: A GUIDE TO ITS PROGRESS.
PLAYERS, AND PROSPECTS 9-46 (2003).

18 The corporatization initiative distinguished between two main forms of organization
both of which entitle shareholders to limited liabilitv: (a) A Limited Liability Compamy'
(“LLC") intended for a small and more closely held group of investors, similar to the clos;a
corparation form in the United States; and (b) A Joint Stock Limited Company. also known
as “companies limited by shares” (*CLSs"), which may be a listed company <;r an unlisted
company, although the assumption is that a company will be established a;s such with the
intention te list in the future. See Gongsifa (A H7%) [Company Law] (promulgated by the
Standing Comm. Nat'l People’s Cong., Dec. 29, 1993), arts. 3, 9. 19, 20 (LLC form). arts. 3
73, 74 (CLS form). The 1993 Company Law was revised wholesale in Oct;aber' 2605 a‘nci
limited amendments were introduced in 2013. See Gongsifa ( 2% i%) |Company ‘Law]
(promulgated by the Standing Comm. Nat'l People's Cong. Oct. 27, 2005. cffective 'Jan 1
2006, as amended, Dec, 28, 2013) [hereinafter China Company Law or 2006 Company La-u'].
available at http/fwww fdi. gov.cn/1800000121_39 4814 0_7.html. Unless noteci utl{erw' '
all ref;re;wes henceforth refer to the 2006 Company Law, as amended. -

ith respect to these modern, now legally established. forms of organizatio
article only addresses sharehelders in public ¢ i i ooons the
whose shares are listed for trade. F prpames, meaning. sharcholders in CLSs

53] T 4
. 453? ?;:jgg g.Ongz;fke, Corporate Governance in China: An Overview, 14 CHINA Econ.

® Harry G. Broadman, The Business(es) of the Chinese State, 24 World Economy 849

861-64 (2001). For an extensive analysis of Chinese listed firmg’ group formation see, e.g

Li-Wen Lin & Curtis J. Milhaupt, We Are the (Natioral) Champi ¥ i
: Hh L, : tpions: L
Mechanisms of State Capitalism in China, 65 5TAN. L. REV. 697 (50 l';)‘ derstanding the
2t Lin and Milhaupt, supra note 20, at 716, 734-36. )
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board members, and senior executives. Those appointees in turn have full
reign to manage business groups and individual firms in accordance with
state and Party policy, separately from what might be in the best
interests of the specific firm or its other shareholders.?®

An additional channel for Party-state control over listed firms and
the capital market is achieved via its central position in other areas
affecting the broader, political economy of China, particularly the
financial sector and labor markets. This broad involvement by the PRC
Party-state has been described as China’s model of “state capitalism.”¥
In this article, I use this term to describe a system in which the Chinese
Party-state directly or indirectly functions as the controlling shareholder
of most significant PRC industrial groups and their domestic and
globally-listed companies, as well as of the commercial and policy banks
and financial industry firms, and at the same time acts as the market’s
regulator and enforcement institution.?!

This multi-channel control can be exercised at both the firm and
general market levels to the detriment of minority shareholders in
specific firms, whenever any conflicts between the interests of the Party-
state—-economic, social, or political-—-and an individual firm (and its
minority public shareholders) arise. Sometimes. of course, that Party-
state interest can be benign-—and so the PRC can use Chinese firms {or
the groups within which they are embedded) to advance important social
and political goals, even when those goals conflict directly with the
intereet of the firm as a whole or of the minority shareholders in the firm.
For example, the PRC may wish to use firms to advance certain fiscal or
production policies, lower unemployment, or address other social stability
concerns, all before the more limited interests of firm efficiency or
profitability (value to shareholders). At the same time, these structures
can create opportunities for Party-state appointees to extract the private
benefits of control seen across the world by unmonitored insiders,
whereby they use their position to engage in tunneling, self-dealing, or
the outright theft of corporate assets, to benefit themselves and their
affiliates at the expense of minority shareholders and the firm.32

2 See Firth et al., supra note 26 (introducing how managers of firms were pressured
politically to rush the implementation of a reform scheme, even when not in the best
interests of their unit holders); Nancy Huyghebaert & Lihong Wang, Expropriation of
Minority Investors in Chinese Listed Firms: The Role of Internal and Eaxternal Corporate
Governance Mecharisms, 20 CORP. GOVERNANCE: INT'L REV. 308, 311, 328 (2012)
(measuring the costs of political control over directors—through labor redundaney—following
approvals of related party transactions that serve the state’s public interests).

% See, Lin & Milhaupt, supra 20, at 700 n.9.

% Commentators have taken different views as to China’s Party-state involvement in
the economy. Some have argued against the characterization of the Chinese economy as
“atate-capitalism.” See, e.g., LARDY, MARKETS OVER MAQ, supra note 27 (considering the
rapidly growing private business sector as a major driver of economie growth and
employment in China today).

% TFor general implications of corporate pyramid structure and ownership
concentration, see Lucian A. Bebchuk et al., Stock Pyramids, Cross-Ouwnership, and Dual
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In addition to the potential exploitation of minority shareholders by
the Party-state qua controlling shareholder or by its appointees, the
incentives for minority exploitation are further exacerbated by the lack
of an ultimate principal at the top of state-controlled pyramids. This is an
aggravated version of the well-known “who monitors the monitor?”
problem.33 Because there is no ultimate principal who will benefit from
the increased value that effective monitoring might generate, there is no
specific controlling owner who would otherwise be incentivized to incur
the costs of monitoring firm insiders.?* Thus, even when the interests of
the Party-state, in its capacity as a given firm’s controlling shareholder,
aligns with those of the minority shareholders, the lack of any ultimate
human principal deprives the firm of any truly interested monitor, or at
the most creates relative apathy among otherwise potential monitors.

B. Monitoring of Insiders and the Protection of Minority Shareholders
in China

For corporate governance advocates, the PRC stands as one of the
most challenging environments because it is among the world’s most
concentrated markets and yet is so central to the global economy. As in
many other markets evidencing similar concentration, there is currently
almost no hostile takeover activity and thus no market for corporate
control in China. This means that the primary external monitoring
mechanism celebrated with respect to Anglo-American-style capital
markets is entirely absent in China. As noted above, in China the
situation is even more aggravated because of the absent principal
problem, which results in a pronounced lack of internal monitoring
mechanisms as well. And so, at least one result of the “corporatization
without privatization” program in China has been an open and
unrestrained invitation to unmonitored insider opportunism and
minority shareholder oppression,3 in a transitional legal system which
offers minority shareholders little in the way of protections much less
remedies. Given the above, most analysts will then further assume that
there is no policy or legal basis for minority shareholder participation in
firms operating in the PRC.

Class Equity: The Mechanisms and Agency Costs of Separating Control from Cash-Flow
Rights, in CONCENTRATED CORPORATE QOWNERSHIP 295, 295 (Randall K. Morck ed., 2000).
Specifically, for tunneling in the Chinese market, see Huyghebaert & Wang, supra note 29,

% See, e.g., Ronald J. Gilson, A Structural Approach to Corporations: The Case Against
Defensive Tactics in Tender Offers, 33 STAN. L. REV. 819, 835-36 {1981) {discuseing this
question as part of the coste of the separation between ownership and control).

¥ Clarke, supra note 19, at 499: (*however, no matter how far up the chain of monitors
we go, we never run into an ultimate principle... As a result, effective monitoring cannot
take place because there is nobody in the chain of monitors with the appropriate incentiv.es;
nobody is entitled to the increase in asset value that effective monitoring would bring
about.™,

# Howson, supra note 25, at 53.
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the PRC's centrally-controlled energy conglomerates whose main
subsidiary Sinopec Corp Ltd. is publicly traded on the China, Hong Kong,
New York and London stock exchanges. Following the inspection, the
president of Sinopec Group, Wang Tianpu, who was at the time also the
general manger of its listed subsidiary, was accused of taking bribes and
abuse of power and was put under further Party disciplinary proceedings.
Wang was removed from his corporate positions, prosecuted under the
criminal law, and expelled from the Communist Party.!? This is one
recent example of the ways in which a highly “politicized” corporate
governance system creates an alternative mechanism for monitoring
corporate insider’s conduct? and holding them accountable, thus creating
deterrence,

The above-described mechanisms also have implications for the
monitoring function of the capital markets {through public share prices),
even with the absence of a functioning market for corporate control. While
studies and recent market volatility have shown that the Chinese capital
markets are not informationally or fundamentally efficient,* and thus
share price movements are not strictly determined by an issuer’s market
performance, the public share price of a corporatized SOE will be taken
into account for the Chinese Communist Party’'s personnel system
evaluations. A drop in the share price of a PRC issuer. whether or not

“ Zhongyang Zhongguo Shihua Dangzu Guanyu Xunshi Zhenggai Qingkuang Tongbao
(ke B e X T MR L IFREAR) [Circular of the Chinese Communist Party on
the Inspection and Ratification in China Petroleum Chemical Corporations], (promulgated
by the Central Commission of Disciplinary Inspection, Apr. 30, 2013), http:/www.cedi.gov,
cn/yw/201504/t20150430_55638.htm]; Zhongguo Shiyouhuagong Jituangongsi Zongjingli
Wangtianpu Shexian Yanzhong Weijiweifa Jieshou Zuzhidiaccha (thE A8 THE LG5
BEIRESHRAESEEEETHEAPMA) Notice by the CCDI on the Disciplinary
Investigation of Wang Tianpu] (promulgated by the CCDIL Apr. 27, 2015),
htip/fwww.ccdi gov.en/xwit/201504/t20150427 _55436.html; Zhongguo Shivou Huagong
Jitnangongsi Yuan Dongshi, Zongjingli. Dangzuchengyuan Wangtianpu Yanzhong Weiji
Bei Kaichudangji (FEAMLTHRB AR EFN, S5 HHE T RE™ EISEHE T
§ ) [Notice by the CCDI on Wang Tianpu's expulsion from the Party, September]
{promulgated by the CCDI, Sept. 18, 2015). hitp/iwww.cedi gov.cn/xwtt/201509/¢201509 18
_62038.html. On the consequent legal criminal prosecution, see China to Prosecute Former
Top Executives for Alleged Graft, REUTERS {Sept. 29. 20 16), http://www reuters.com/article/
us-china-corruption-sinopec-id USKCN11W0OVX,

2 Nicholas C. Howson, China’s Restructured Commercial Banks—The Old
Nomenklatura System Serving New Corporate Governance Structures?, in CHINA'Z
EMERGING FINANCIAL MARKETS: CHALLENGES AND GLOBAL INPACT 123 (M. A\;erv et al. eds
2009). ) )

# Without doubt, the internal mechanisms for monitoring. accountability., and
deterrence have only operated more rigorously via the Party disciplinarv enfor;:r;ment
actions and outside the formal criminal legal system during the present A;lti-Corruption
Campaign, which commenced with President Xi Jinping’s ascension to power.

+ See, e.g., Zhiwu Chen, Stock Market in China's Modernization Pr
Present and Future Prospects 4011 (Yale Sch. of Memt. Working Paper. 2006) (on file with
author) (“[T]he Chinese stock market as a whole has acted to determine stock prices in a
way totally detached from the economic growth process.”). Generally. on the “inefficiencies”
in the Chinese stock markets, see Guoping Li, Ching's )
Institutional Implications. 16 China & World Eco. No. G,

ocess—Its Pust,

Stock Market: Inefficiencies and
2008, at 81,
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reflective of actual economic performance, may deny Party officials acting
as firm managers’ future advancement within the Party. This can serve
to discipline the behavior of powerful corporate officials, while also
incentivizing them to increase shareholder value even in an inefficient
market. I realize of course that this could also lead to the opposite result
by encouraging managerial misconduct, whether engaging in false or
misleading disclosure to fraudulently prop up a public share price, or by
being deferential to political commands.# While these risks are certainly
present, I believe not enough attention has been given to the possible
beneficial effects of CCP domination in the disciplining and
accountability of firm managers.

2. PRC Listed Companies and Minority Shareholder
Protections

As noted above, China’s “corporatization without privatization”
program was designed to allow the PRC's industrial enterprises to raise
money in the domestic and global capital markets, while preserving a
passive role for minority public shareholders. This conforms to the
traditional view, which depicts minority shareholders in public firms—in
both concentrated and widely-held markets—as mere suppliers of
capital.#7 Pursuant to this view, minority public investors need only be
protected—or seen to be protected—in a way that secures their
expectations of investment return, and protects that future return (e.g.,
against expropriation)}.*® Through the entire course of China’s program of
economic “reform and opening up,” PRC policymakers have recognized a
relationship between formal legal protections and the ability of Chinese
enterprises to attract capital and thus to contribute to economic
development. This was evident even in the late 1970s with the
promulgation of China’s first business enterprise statute directed at
attracting specifically foreign direct investment while ensuring against
expropriation by the state.?® Decades later, a similar concern can be

18 See, for example, the Nanjing Textile Import & Export Co. fraud case mentioned in
note 72, infra.

v E.g., Stephen Bainbridge, The Case for Limited Shareholder Voting Rights, 33 UCLA
L.REV. 601, 604 (2005) (positing a contractarian view in which shareholders are only owners
of a residual claim, not of the corporation itself); Henry G. Manne, Our Two Corporation
Systems: Lau and Econontics, 53 VA, L, REV. 259 (1967) (establishing a law and economics
view of public shareholders as suppliers of capital).

% Ta Porta et al., supra note 4 (suggesting causality between protections of
shareholders’ legal rights and the availability and cost of external finance).

# The law, allowing foreign capital investments through dJoint Ventures, was issued
before any recognition in property rights or other legal institutional establishment. In the
absence of such institutions, to ensure that the economie interests of foreign investors were
met, the state had committed to protect the “rights” of foreign investors—specifically not to
nationalize or expropriate joint ventures. Zhongwai Hezi Jingying Qiyve Fa (P& RS E &
Akik) [Sino-Foreign Equity Joint Venture Law] (promulgated by the Standing Comm. Nat'l

—
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perceived in Chinese law and regulation but now with respect to the
aggravated exploitation of the minority public shareholders (in now
corporatized and listed firms) by ingide controlling parties. This can be
seen in the policy statements issued by the PRC’s highest executive level
of government, the State Council, 3 and the subseguent body of
regulations issued by the Chinese securities regulator (the CSRC). many
of which explicitly emphasize the protection of investors’ interests for the
promotion of stable and healthy capital market development.®!

In 2006, the 1994 PRC Company Law was revised. wholesale, in line
with this policy command, 32 evidencing a more robust shareholder
empowering approach.3? Thus, in formal terms the statute as revised in
2006 creates or strengthens various mechanisms for the protection of
shareholders’ rights and interests, including. for example. explicit
fiduciary duties for corporate directors, supervisory board members, and
officers, a derivative lawsuit for shareholders, and certain buy back

People’s Cong.,, July 1, 1979, effective July 8. 1979. as amended Mar. 5. 2001).
http:Henglish.mofcom.gov.en/article/lawsdata/chineselaw/200:30 1720030 1006062 855.sheml.
s Tor instance, a relevant State Council Opinion states:

The quality of listed companies must be upgraded. The quality of listed

companies is the source of value for securities market investment... We

should improve the structure of corporate governance nof hsted

companies, and by following the requirements of the modern corporate

system, form a check and balance mechanism among the power organ,

the decision-making organ. the supervisory organ and corporate

managers... We should regulate the acts of controtling shareholders and

prosecute those commiiting acts to damage the interests of fisted

companies or those of small and medium-sized sharcholders. ..
Guanyu Tuijin Zibenshichang Gaigekaifang he Wendingfazhan de Ruoganyinan ( % FRE
VAT G e UM B E B RME T E L) [Some Opinions of the State Council on Promoting
the Reform, Opening and Steady Growth of Capital Markets] (promulgated by the State
Council, GuoFa (2004) Ne.d, Jan. 31, 2004). qvailable at http:,‘!www,asi_anhi.clrg/cn
flegis/cen/laws/sootecoptroasgoem970. See alse, Guanvuzuohao Guancheshishi Xiudinghou
de Gongsifahe Zhengquanfa Youguangongzuo de Tongzhi ( 3 F {5 B w21 S 2 8%
HIAE #iEFT A TR B A (State Council Notice on Good Implementation of the Revised
Corporate and Securities Law] (promulgated by the State Council. Guofa (2005) No. 62 Dec.
23, 2005), available at http/iwww.gov.cn /gongbao/content/2006/content 212077 htm (the
Opimion emphasizes to various levels of the government the necessitv Eo implement the
revised Company and Securities laws, which established mechanisms for the protections of
corporate constituents, in order to promote capital market development). Moreover. Chapter
IV of China’s 2008 White Paper on promotion of the “rule of law” deals qpeciﬁcnali\- with
“Legal Systems Reguiating the Order of Market Econoemy™, which pointqk to the need for
“safeguarding the lawful rights and interests of corporz;te investors ar;d stakeholders”
Zhongguo de Fazhi Jianshe (T BE M & & & #) [China's Efforts and \cl;ievements 1n
Promoting the Rule f’f Law] {promulgated by the Information Office of tI:\e State Couneil.
g‘gt;miB 2008), auailable at http::’iwww.chma.org.cn/government/whitepaperlnode_'«'m17

3! For a list of these regulations, see Howson, supra note 36

52 The Company Law was revised at the 18h meeting of the 10t National People’s

Congress of the People's Republic of China on October 27, 2005 and was last amended

December 28%, 2013. Gongsifa (4 8%} [Company Law]
, . . 3 (promulgated by th i
Comen. Nat! People’s Cong, Dec. 29, 1993, revised, Oct. 27, 2005. amended, Dos g;ar;%x&g

effective Mar. 1, 2014), available at httpiiwww fdi ;
3 s : ddigov.en/180000013 : T
s Howson, supra note 36, at 698, 701-07. 0121 89_4814.0.7.html
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guarantees.? Perhaps most striking, the 2006 Company Law also
adopted something like fiduciary duties for controlling shareholders,
owed to the company and to other shareholders.5

More importantly, the 2006 Company Law goes beyond the mere
protection of basic shareholder rights, by also establishing mechanisms
to enable public shareholder participation in listed firm governance,
including: invelvement in the composition of the board of directors;36
decision power on numerous corporate matters including changes in the
company’'s registered capital, bond issuances, re-organizations,
dissolution and liquidation decisions, and bylaw amendments;5" and even
a supermajority requirement for the approval of certain fundamental
transactions. % The PRC Company Law even allows a group of
shareholders with a 10 percent or more equity interest in the firm to
request a special shareholders’ meeting, and enables shareholders
holding at least 3 percent of the firm's equity to submit shareholder
proposals to the board.3

The formal provisions above raise an important question—how is it
that China’s national policymakers, who it is assumed might wish to
maintain the power of incumbent control parties and the relative
passivity of public investors, have adopted an approach in the PRC’s
corporate law statute whiclhh seems to empower public shareholders?
Under a traditional law and finance view, the assurance of basic economic
rights to public investors-e.g., the ability to enjoy from equity
appreciation, participation in profits and in the firm's residual in
liquidation—should presumably suffice to secure investors’ expectations
of returns on investment. I believe there are two related answers as to
why China seems to have gone beyond the assurance of basic economic
rights for public investors.

First, the formal participation rights granted to shareholders under
the 2006 Company Law are in effect rather narrow and do not operate to
improve the position of non-controlling (thus real public, or minority)
public shareholders. In my view, the “shareholder empowering” approach
(a rhetorical characterization tied to the empowerment of collective
action-challenged shareholders in widely-held firms against corporate

34 2006 Company Law arts. 22 and 147-150, 33(6} and 151, 1562, 142, respectively.

% Id. arts. 20, 21.

 See id, arts. 37, 98, 99. These articles also enable written consent in lieu of convening
an actual sharcholders’ meeting, reducing the costs of shareholders’ participation.

57 See id. arts. 37(7)-(10). These rules also apply to listed companies. Id. art. 99.

s The general rule for shareholder resolution is majority vote. Id. art. 103. Yet, some
business decisions require approval by two-thirds of the voting rights of the shareholders in
presence: hylaw amendments, changes in the registered capital of the company, resolutions
concerning merger, split-up, dissolution, or change of the company form; as well as a
decision to purchase or sell any important asset or to provide guaranties that exceed 30
percent of the company's total assets within a year. Id. arts. 103, 121. Yet, article 16, is the
only article under the Company law that addresses direetly the concern from abusive
related party transactions, by requiring the approval of the majority of disinferested
shareholders for guarantees given by the company to its controlling shareholder. Id. art. 16.

38]d. arte. 101, 102,
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company cases involve large plaintiff groups who actually seek the
accountability of Party-state actors and institutions, and thus may affect
“social stability” in a politically related context, discouraging or
prohibiting court invoivement.% Hence, the relative weakness of the
courts and other institutions and their pronounced reluctance to
adjudicate or enforce in such cases, curtails the system’s ability to
restrain controlling shareholders or hold them accountable ex post as well.

My second answer to the fundamental question posed above is this: I
argue that the expectations of foreign and PRC domestic investors alike
are shifting, and no longer focus solely on the guaranty of basic economic
rights, but now increasingly value governance participation in and of
itself. I believe that the Chinese legislator and especially China’s capital
markets’ regulator—the CSRC—is increasingly intent on responding to
these broad investors’ expectations so as to encourage capital investment
flow. This view coincides with a general shift I identify in global markets,
whereby, even in concentrated markets, opportunities for participation
by minority public shareholders are growing and increasingly regarded
as essential by national market regulators for the development of vibrant
capital markets.5

How do these perhaps contradictory insights—enhanced powers for
control parties in the Chinese scheme under the benign slogans of
“shareholder-empowering” and “enabling” corporate laws vs. expectations
from the investor side that go beyond the protection of basic economic
rights—work together? My view is that the limited protections and/or
governance participation rights granted to minority public shareholders
under the Company Law, coupled with the inadequacy of ex post
enforcement, do not necessarily mean that Chinese corporate governance

6¢ Nicholas €. Howson & Donald Clarke, Pathway to Minority Shareholder Protection:
Derivative Actions in the People’s Republic of Ching, in. THE DERIVATIVE ACTION IN ASIA: A
COMPARATIVE AND FUNCTIONAL APPROACH 243, 254-257 (Dan W. Puchniak et al. eds., 2012);
see also Nicholas C. Howson, Corporate Law in the Shanghai People’s Courts, 1332-2008:
Judicial Autonomy in o Contemporary Authoritarian State, 5 E. ASia L. REV. 303, 404-07
(2010).

& The shift is evident through academic discussions and market participants alike. For
guch shift in the U.S.-dispersed market, see the writings of Professor Bebchuk, especially
in note 2, supra; Lucian A. Bebehuk, Leiting Shareholders Set the Rules, 119 HARV., L. REV,
1784 {2005); Paul Rose, The Corporate Governance Industry, 32 J. CORP. L. B87 (2007)
(describing the rising dominance of the Institutional Shareholder Services (ISS) firm and
the growth of the proxy advisory sector in general); see also U.S. SEC Proxy Reform, 75 Fed.
Reg. 56,668, 56,763 (Sept. 16, 2010) (facilitating shareholder director nominations). For
evidence of such shift in concentrated markets, see, e.g., Miguel A. Ferreira et al,
Shareholders at the Gate? Institutional Investors and Cross-Border Mergers and
Acquisitions, 23 REv. FIN. STUD. 601, 601-03 (2010) (stating that “a more active
international role of institutional money managers has taken cross-horder portfolio
investment to record levels, representing an unprecedented internationalization of the
sharehoider base of corporations worldwide”); Directive 2007/36/EC, of the European
Parliament and of the Council of 11 July 2007 on the exercise of certain rights of
shareholders in listed companies, 2007 0.J. (I, 184} 17; and other sources referred to in note

1, supra.
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entirely lacks effective minority shareholder protections. Nor does it
mean, [ argue, that public investors in these PRC firms are condemned
to eternal passivity. Rather, in my view, these insufficiencies open a route
for other mechanisms and institutions to fill-in such gap and promote
minority shareholders’ empowerment in Chinese publicly-listed firms.
These alternative mechanisms alse suggest greater possibilities for
minority public sharehaolders’ future involvement in firm monitoring and
governance participation,

What are these other mechanisms? Institutionally the Chinese
securities regulator has intervened strongly in the realm of the Company
Low (and part of the PRC Securities Law which governs corporate law)
with a number of mandatory regulations that override what is only
enabled in primary statutes.® The CSRC has put the protection of so-
called “public” (gongzhong) shareholders at the forefront of its mission to
develop “healthy” capital markets. 67 For instance, before the 2006
amendment of the Company Law, in 2004, the CSRC issued provisions
promoting minerity shareholder participation in listed firm governance
through a public shareholder negative veto for certain corporate
decisions. 8 The provisions mandate approval by the shareholders
assembly with the support of at least 50% of the “general public
shareholders” (understood to mean holders of publicly-listed shares not
affiliated with the control group), for: matters that would have a material
impact on them: any new issuance of stock or convertible debt to the
public; rights offerings; major asset reorganization; repayment of any
debt owed to the company by one of its shareholders; and any overseas
listing by a significant subsidiary of the listed company.5? This negative
veto conferred on minority shareholders in listed firms by the CSRC and
outside of PRC corporate and securities laws, presents a substantial
mechanism for minority shareholder protection and an opportunity for
minority participation in the governance of listed firms. The CSRC 2004
Provisions also urge firms to proactively seek to increase the presence of
“general public shareholders” in shareholders’ meetings, and to enhance
participation rights by enabling the public solicitation of voting proxies,
promote cumulative voting, etc.

Indeed, the mandatory rules set forth in the CSRC 2004 Provisions
are but one example of how China’s capital markets regulator recognizes
the value of the appearance and reality of increased minority public
shareholder involvement. Nonetheless, while the mandatory norms

% Howson, supra note 36 (offering reasons why the CSRC was allowed into such
position).

st ]d. at 697-99, 709-11.

# Guanyu Jiagiang Shehui Gongzhonggu Gudong Quanyi Bachu de Ruogan Guiding
AT MBNE AR R AR R 9% T HE) [Provisions on Strengthening the Protection
of the Rights and Interests of the General Public Sharcholders] {promulgated by the Sec.
Regulatory Comm’n, Dec. 7, 2004, effective Dec. 7, 2004), http:/.’en.pkulaw.;:nfdisp]av
-aspx?egid=h6204 &lib=law [hereinafier CSRC 2004 Provisions). -

@ fd. art. 1(1)(a)}{(d) (referring to “general public shareholders group” (“shehui
gongzhong gu gudong™).
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introduced by the CSRC might result in the empowerment of minority
public shareholders toward fairer treatment, it should be noted that
under current political economy conditions, they are probably not as
effective in empowering them towards active participation in firms. The
reasons for this are twofold, both of which only intensified following the
recent 2015-2016 Shanghai market crash, and the consequent legal and
Party-disciplinary enforcement procedures against CSRC leading
officials, which discredited the agency and likely seriously wounded its
authority:™ First, the protection of minority public shareholders against
exploitation creates different levels of tension within the PRC political
economy than does the promotion of their active participation. If a higher
level of CSRC intervention is required to establish public shareholder
participation under the current PRC ownership structures and political
economy, this might not be tolerated by other Party-state actors
(including the control parties in listed firms). Indeed, the CSRC or any
other state agency is more likely to enforce law, regulation or policy {or
enforce them more rigorously), even against pure oppression or fraud,
when minority shareholder rights are infringed upon by a non-Party-
state controller. ! The recent fraud case involving Shanghai Stock
Exchange-listed Nanjing Textile Import Export Corp., Ltd., is a good
example. The firm is a state-controlled listed company with its primary
(then, 35%) and controlling shareholder being the Nanjing Municipal
branch of SASAC. The company falsified profits for five consecutive years,
publicly disclosing non-existent profits of RMB 350 million
(approximately USD 54 million). The fraud was designed to conceal losses
which would have forced the company to de-list. In May 2014, the CSRC
merely issued an administrative penalty decision against the company,
subjecting it and several of its managers to minor fines, despite broad
public calls for delisting and for a more rigorous prosecution of the
fraud.™ If this i1s the common picture when the CSRC is called upon in

™ Party disciplinary proceedings took place against Yao Gang—Vice Chairman of the
CSRC—and Zhang Yujun—Assistant Chairman of the CSRC. See, e.g., Zhongyang Jiwei
Jiancha Bu (9 # #7 % U5 ¢ #7) [CENTRAL COMMISSION FOR DISCIPLINE INSPECTION],
Zhongguo Zhengquan Jiandu Guanli Weivuanhui Dangwei Weiyvuan, Fu Zhuxi Yao Gang
Shexian Yanzhong Weiji Jieshou Zuzhi Diaocha (FEIEHUEEMERSEER R, 2K
WEEI Ak B B A A [Tnvestigation of Yao Gang, Member of the Party Commitiee
and Deputy Chairman of CSRC, under Suspicion of Serious Disciplinary Violations] (Nov.
13, 2015), http:/fwww.cedi.gov.cn/jlsc/zgghfilsc_zggb/201607/t20160704_83027. html. More
formal instifutional consequences in such directions can be seen in the removal of Xiao
Gang—the Chairman of the CSRC-—from his position following the crises: See, e.g., China
Removes Xiao as CSRC Head After Stock Market Meltdown, BLOOMBERG NEWS (Feb. 20,
2016}, http//www bloomberg.com/news/articles/2016-02- 19/head-of-china-s-securities-
regulator-to-step-down-wsj-reports.

7 Henk Berkman et al., Palitical Connections and Minority-Shareholder Protection:
Evidence from Securities-Market Regulation in China, 45 J. FIN. & QUANTITATIVE
ANALYSIS 1321, 1393 (2010).

7 See Zhongguo Zhengjianhui Xingzheng Chufa Juedingshu (Nanjing Fanzhipin
Jinchukou Fufen Youxian Gongsi, Dan Xiaozhong, Ding Jie Deng 13 Ming Zefuren) (h [EiiE
Vel The P (MRAHLEEOREFABLA . RAEH. TAFIIEHREN )

ﬁ
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cases of minority public shareholder protection against pure oppression,
it is likely that its powers to actively promote participation rights in such
firms are even further hindered.

Second, the CSRC is but only one state-organ which occupies a
position among other ministry-level organs—including listed firm control
groups—with respect to control parties, PRC institutional investors and
Chinese financial institutions. Overlapping authorities, for example,
might make it difficult for the CSRC to mandate and enforce actual voting
at shareholders’ meetings by Party-state-tied institutional investors who
in other systems are considered the ultimate candidates for action on
behalf of minority puhlic shareholders. This example suggests that there
may not be a suitable market player able or willing to take up a
regulatory or statutory invitation for enhanced participation, even when
such is given.??

II. NEW PARADIGMS—POSSIBILITIES FOR MINORITY PUBLIC
SHAREHOLDERS IN CHINA'S CONCENTRATED CAPITAL MARKETS

Even if China's corporate governance system provides uniguely
Chinese monitoring mechanisms and does at some level protect minority
shareholders against exploitation, and even if China's controlling
shareholder groups are somewhat restrained, an important question still
remains: Are there Chinese actors, institutions, or practices which can
enable the shift towards greater minority shareholder involvement that
T have argued is evident in other global markets? In this section, [ address
that question from two angles: First, I examine whether examples from
other concentrated markets apply to the Chinese circumstance. Second, 1
examine perhaps idiosyncratic ways in which China can advance
minority public shareholder monitoring and governance participation,
even in its highly-concentrated markets.

A. Mechanisms from Other Concentrated Markets—Applicable to
China?

1. Overcoming a Conceptual Barrier

The idea of meaningful minority public shareholder involvement in
the governance of PRC’s corporatized SOEs might seem a non-starter in
an authoritarian state like China where civil society is generally highly

[Administrative Penalty Decision (Nanjing Textile Import & Export Co., Shan Xiaozhong.
Ding Jie and 13 Responsible Persons), Zhongguo Zhenggquan Jiandu Guanli Weiyuanhui (
Bir#x B EHAEEFT A L) (China Sec. Reg. Comm. (Apr. 30, 2014)
http://www.csre.gov.en/pub/zjhpublic/G00306212/201407/420140707_257345 . htm%keyword

5=%E5%8D%97%E4%BA%AC. The company was fined RMB 500,000 (approximately USD
76,000), and the individual managers were fined sums between RMB 300,000 — 30,00(3 (USD
46,000 — 4,600). Id.

3 See Part I1, infra.
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constricted. Shareholder participation in corporate governance is
traditionally linked to the shareholder franchise and what some describe
as “corporate democracy”7*—concepts which seem wholly inapplicable in
authoritarian regimes. Therefore, it could be argued that shareholder
participation mechanisms seen in other concentrated markets, but which
function in the embrace of liberal democracies, are conceptually
irrelevant to China with its very different political and ideological
environment,

However, minority shareholder empowerment (perhaps misleadingly
associated with notions of “corporate democracy”) does not necessarily
align with constitutional democracy. It is facile and misleading to conflate
representative political institutions with market institutions and
efficiency concerns. Thus, what I argue is a global shift in which the
increasing power of minority public shareholders is seen not as an end in
itself dictated by democratic morality, but instead a means to a separate
goal-—higher allocative efficiency for the capital markets and better
economic performance by firms.™ If this is true, and understanding that
the same goals pertain for markets and firms operating under
concentrated ownership conditions,” then there should be no conceptual
barrier to the possibility of enhanced minority public shareholder
monitoring and governance participation even in firms operating under
an authoritarian regime. In fact, China’s policy makers clearly make just
this distinction—permitting and encouraging economic liberalization in
the service of national economic development, while at the same time
impeding concomitant political or social liberalization.??

7+ {Inocal Corp. v. Mesa Petroleum Co., 493 A.2d 946, 959 (Del. 1985) (“If the
stockholders are displeased with the action of their elected representatives, the powers of
corporate democracy are at their disposal to turn the board out.”); see also Lisa M. Fairfax,
The Future of Shareholder Democracy, 84 InD, L.J. 1259 1260, 1269 (2009) (noting that
shareholder activists refer to their actions as aiming to increase “shareholder democracy”
by “increasing the efficacy of their voting right”).

" Lucian A. Bebchuk, The Myth of the Shareholder Franchise, 33 VA. L. REV. 675 at
678-79 (2009) (citing Henry G. Manne, The Corporate Democracy’ Oxymoron, WALL 8T. J.
(Jan. 2, 2007)) (referring to Manne's criticism of his proposals for greater shareholder
empowerment); id. (citing Matthias Benz & Bruno S. Frey, Towarde a Constitutional Theory
of Corporate Governance 11-12 (June 14, 2006) (unpublished manuscript), quailable at
http://papers.sarn.com/sol3/papers.cfm? abstract_id=933309) (referring to the opposite end
of the debate that sees increase in shareholders’ ‘constitutional’ rights as intrinsically
desirable)).

76 The implied position here that hetter economic performance can be achieved even in
concentrated markets following an increase in public shareholder participation goes both
ways. The inefficiencies involved in minority participation when there is a controlling or
dominant shareholder, and arguments supporting the right of a controller to exercise
“selfish control”, can justify an opposite position. Since there is no unequivocal empirical
proof one way or another, this article takes the former position in the Chinese context
especially considering the costs of ownership concentration, and the vast potential for
minority exploitation that is inherent to {(pyramidal-)concentrated-ownership and is often
unresolved by common monitoring and enforcement mechaniema.

7 The guestion if this is a sustainable model of development that can be contained to
the economic sphere is a different one which I discuss in a separate manuscript (in progress).

—
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2. A “Lujiazui Walk”8

One aspect of monitoring through the firm's public share price is
constituted by the shareholders’ exit from an investment, colloquially
termed “voting with their feet” or “the Wall-Street Walk.""® This market
price mechanism has been shown empirically to have a disciplinary effect
on firm management. In fact, just the credible threat of shareholders
selling has a disciplinary effect, and provides groups of shareholders some
traction in influencing management decisions, thereby amounting to a
form of public shareholder monitoring.8 Of course, that leverage is only
amplified in a situation where there is a functioning market for corporate
control, where mass selling decreases the price to a level at which a
hostile acquirer can purchase control cheaply and then oust incumbent
management. Yet, the firm’s public share price and the theory of “exit” as
a form of shareholder voice cum monitoring, operates as a disciplinary
mechanism even without a threat of a hostile acquirer. Thus, there is no
reason why the same principle should not also apply in concentrated
markets without a market for corporate control. Without a doubt, a share
price drop from mass shareholder defection has consequences for firm
market value in these markets as well; and the relative success or failure
of a corporation as measured by firm market value will almost certainly
affect the reputation andfor advancement of corporate insiders. A
controlling shareholder can be similarly affected by a threat of large scale
defection of public investors (and the resultant decrease in market value).
especially with regard to future capital raising. Moreover, where
ownership is concentrated but controel i1s organized through business
groups, a reduction in the public valuation of a given firm in the group
and the associated reputational harm caused to the control parties will
have negative implications at the group level and on individual firms
within the group. Hence, under conditions where there is sufficient
liquidity in the public float of a controlled firmfl-—meaning the easy

* Lujiazui ie the name of the new financial district in Shanghai. See. Lujiazui.
WIKIPEDIA, https://en.wikipedin.org/wiki/Lujiazui (last modified Jan. 26. 201 7).

™ Anat R. Admati & Paul Pfleiderer, The “Wall Street Walk” and Skareholder Activian:
Exit as a Form of Voice, 22 REV. FiN. STUD. 2645 (2009) (distinguishing hetween overt
activism and a threat of exist as a form of shareholder activism). '

% Robert Parrino et al., Voting with Their Feet: Institutional Cwnership Changes
Around Forced CEO Turnover, 68 J. FIN. ECON. 3 (2003): Admati & Plleiderer, supra note
79 (providing a model whereby the threat of exit by a large shareholder on the basis of
private information can have a disciplinary impact on managers decisions).

81 Most of the research on market liquidity is focused on widely held firms. See, ¢.g
Patrick Bolton & Ernst-Ludwig Von Thadden, Blocks, Liquidity, and Corporate Corrfr;)I.lﬁi’;
J. FIN. 1, 2 (1998) (asserting that “the benefits of dispersion are mainly greater market
liguidity and better risk-diversification”); Amir Rubin. Ownership Level

1 :  risk- . Ownership
oncentration and Ligquidity, 10 J. FIN. MARKETS 219 (2007) {examining the relationship
between liquidity l

between : level to ownership concentration measured by insiders’ ownership and
institutional investors holding in U.S. listed firms). Bur see Marco Becht, European
Corporate Governance: Trading off Liquidity Against Control. 13 ELRO Ecox ‘RE\' 1071
1077 (1999) (asserting that “[flor the United States. there is extensive em.pirica;l -evide-nce .
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availability of the shareholders’ exit option or the credible threat of it—
even firms in concentrated capital markets and their management can be
disciplined by standard capital markets mechanisms such as public price,
exit threats, etc., and even without a market for corporate control,
thereby potentially subjecting them to pressures by minority public
shareholders.

As T have described above, the political advancement of nomenklatura
appointees to the management of China’s corporatized and listed SOEs is
directly influenced by the success of the firms they manage. There are
various criteria to measure such success, including changes in market
price and corporate value.®2 Thus, one might think that even with respect
to the PRC’s listed SOEs, public shareholders can sell, or threaten selling
to discipline even the nomenklatura-origin managers, and thereby
influence or participate in corporate decision-making.

While the theory has much to commend it, I should note, however,
the difficulties in this argument in the Chinese capital markets context:
Despite the Iink between public share price and evaluation of
management, minority public shareholders invested in PRC listed firms
mn many occasions cannot effectively utilize exit, or the threat of exit, as
a disciplinary mechanism. Exit as a form of shareholder voice or
empowerment presupposes a certain level of market sophistication and
informational efficiency. It also assumes a high degree of reliable
information flowing into the market, signaling to investors the relative
desirability of a given investment, and at the same time reflecting
investors” appraisal of past and future performance of the corporation.
The Chinese capital markets do not function this way presently, as they
are in many ways informationally inefficient. Share prices often seem to
be driven not by economic considerations based on information disclosed
into the market but instead by factors often unrelated to firm
performance.® The response to the 2015 and 2016 stock crashes by the
PRC central government—propping up share prices through massive
mandated purchasing and blanket suspensions of trading®-—reflect the

that the number of shareholders is positively related to liquidity,” but attempting to provide
similar evidence for the Cerman and Belgium markets); David A Lesmond, Liquidity of
Emerging Markets, 77 J. FIN. ECON. 411 (2005) {(examining liquidity of emerging markets
an a macro level cross-country basis).

%2 See supra notes 40 & 41 and associated text. Other evaluation criteria relate for
instance to contribution to GDP growth, tax compliance, reduction in environmental
footprint, the amount of social unrest created around corporate conduct (reflected for
example through shareholder corplaints, derivative suits, etc.).

8 Chen, supra note 45, at 41. See gemerally Tarun Khanna & Krishna Palepu,
Emerging Market Business Groups, Foreign Intermediaries, and Corporate Governance, in
CONCENTRATED CORPORATE OWNERSHIP, 319 (Randall K. Morck ed., 2000) 265, 292-94
{citing Randall Morek et al., The Information Content of Stock Markets: Why Do Emerging
Markets have Synchronous Stock Price Movements?, 58 J. FIN. ECON. 215 {(2000)).

# By July 8, 2015, 1,300 listed firms—representing 45 percent of the market suspended
trading to hold back share price decrease. See, Almost Half of China's Firms Halt Trading

e
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limited impact of public shareholders’ evaluation of firm value and capital
market activity, while emphasizing the direct influence of a government
policy on share price. Moreover, investment alternatives—namely other
comparable listed PRC firms that evidence better performance or
governance—are scarce, because the vast majority of these listed
companies are also Party-state controlled firms.>> This is one reason why
public investors in China tend to invest alongside dominant Party-state
shareholders, even if performance is lackluster or corporate governance
breaches become apparent, preferring to benefit from the inside
knowledge and relationships of the Party-state control party. rather than
make much riskier investment decisions.

Hence, while the force of the capital market and thus a share price
creates a kind of attenuated monitoring mechanism. it functions to that
extent mainly through the Party personnel management system, while
the function of a threat of exit a la "Wall Street Walk™ by public
shareholders is more limited. Nevertheless. whereas this is the current
situation in the PRC, I expect it to gradually change in the future through
changes in the structure of Party-state control of the economy. entailing
the development of a partial market for corporate control. These
suggested changes and their implications on minority public

shareholders’ ability to execute “exit’ as a form of monitoring are
discussed further below.86

3. Institutional Investors in Concentrated Markets*:

In recent decades an increase in equity shares managed by
institutional investment services and a corresponding narrative
describing the possibilities for “shareholder activism”™ by such
institutional investors in the widely-dispersed Anglo-American markets
has led to rising expectations focused on Institutional investors as the tool
for greater minority public shareholder monitoring and governance

participation. 8 In concentrated markets. however, the view of

as Mar.ket Dives, FRANCE 24 (July 8. 2015), httpiwww france24 .com/ien/20150708-almost-
ha]f—chmese-ﬁrms—suspend-trading-market-dives.

8 (?hen, supra note 45, at 40-11 (studying co-movement levels among individual stocks.
concluding that Chinese investors treated every stock the same
perspective the stocks were indistinguishablo from one anot-l';et‘) '

% See Part T1.B.2, infra. '

8.7 Here, the discussion concerning Chinese-listed firms
meaning shares of Chinese domestic companies that a
exchanges (Shanghai and Shenzhen) in the domestic curre

8 See Bernard S. Black,

and that from investors

refers only to listed “A shares,”
re traded on mainland stock

Agi W . ney {Renminbi— *RMB™.
ents Watching Agents: The Promise of Institutional Investor

; Marcel Kahan & Edw
Corporate Governance and Corporate Control, 155 17 PA“

{2007) (explaining the disillusion from t




2018] MINORITY PUBLIC SHAREHOLDERS IN CHINA 27

institutional investors has been less optimistic. This is because
institutional investors in concentrated markets are often entwined within
larger business groups, and in some cases even controlled by the listed
firm whose public share float they manage. 8 Hence, institutional
investors in concentrated markets can experience a conflict of interest
and favor the interests of the dominant shareholders of their affiliate
group over those of unaffiliated minority public shareholders, or
otherwise just remain passive.® This kind of co-option within larger
business groups in concentrated markets can affect the ability of
institutional investors to participate effectively in corporate gevernance
on behalf of minority public shareholders. Therefore, as some scholars
have already noted, it seems clear that there must be an additional
intervention for institutional investors in such concentrated markets to
become active participants in monitoring and corporate governance on
behalf of minority public shareholders.?: Examples of such required
interventions include the adoption of a mandatory requirement for non-
controlling shareholder board representation:®? the use of disinterested
shareholders consent as a regulatory device?? {e.g., minority veto rights
(“majority-of-minority” approval requirements), super majority
requirements, etc.%) while at the same time compelling a minority
blockholders’ vote in potentially abusive circumstances.%

inconclusive: See, e.g., Roberta Romano, Less Is More: Making Sharcholder Activism a
Valued Mechanism of Carporate Governance, 18 YALE. J. ON REG. 174, 187-219 (2001)
(reviewing studies on shareholder proposals submitted by public pension funds in the
United States and concluding an insignificant effect on firms’ performance)); Gillan and
Starks draw a similar conclusion following a survey of empirical studies concerning various
forms of activism. Jd. at 177 n.8 {citing Stuart .. Gillan & Laura T. Starks, A Survey of
Shareholder Activism: Motivation and Empirical Evidence, CONTEMP. FIN. DIGEST, Autumn
1998, 10, concluding that nc empirical evidence supports the claim that activists improve
long term market performance).

# Assaf Hamdani & Yishay Yafeh, Institutional Investors as Minority Shareholders, 17
REV. FIN, 691 (2012); (examining institutional investors voting patterns in the Israeli
market).

# Jd, at 711-13 (finding that institutional investors with potential business interests,
or who are owned within a business group, are more likely to support proposals by insiders).

% JIb., at 713-14 (finding that: “it is legal intervention — rather than minority
shareholders’ voting power — that drives institutional investors to cast a vote.”).

92 For an example from the Ttalian corporate law, see Matteo Erede, Governing
Corporations with Concentrated Ownership Structure: An Empirical Analysis of Hedge
Fund Activism in Italy and Germany, and Its Evolution, 10 EURO. CO. & FIN. L. REV. 328,
330-54 (2013).

%3 Jennifer Hill, Visions and Revisions of the Shareholder, 48 AM. J. COMP. L. 39, 69—
71 {2009) {discussing the idea of sbareholders voice as a regulatory monitoring device,
sereening questionable transactions in Australia~—a dispersed market).

9L For data on countries that adopted minority veto rights, see OECD, RELATED PARTY
TRANSACTIONS AND MINORITY SHAREHOLDER RIGHTS 30-37, http://www.oecd.org/dafica
/530089215.pdf.

85 See Zohar Goshen, The Efficiency of Controlling Corporate Self-dealing: Theory Meets
Reality, 91 CALIF. L. REV. 393 (2003) (arguing that corporate laws must incorporate some
form of minority protection as a mandatory rule, and examining various such forms in

different jurisdictions).
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regimented, with limited investment choices. For example, pension funds
are funded and managed by local-level Provincial and City governments
and until very recently could only invest in national treasury bonds and
deposits.19 Similar investment limitations apply to the PRC’s National
Social Security Fund, which functions as the central government’s social
security reserve fund.?! As for mutual funds, in recent years there been
a large increase in the number of mutual fund investors and the total
scope of their equity investments. In 2012, 7.6% of all shares were held
by mutual funds. Yet, at the firm level their holdings are marginal, e.g.,
for 2011 mutual funds held a median of 0.067% in firms 192 Scholars noted
a short-term investment horizon as one implication of institutional
investors’ firm level small holding scope (and consequent lack of
influence). 103 Nevertheless, there is no doubt that the institutional
investment industry in China is growing. This should remain true
especially after the 2015 and 2016 stock market collapses, and in light of
recent administrative regulations issued by the State Council in August
2015, which allowed pension funds to invest up to 30 percent of their net
assets in domestic equities. 104

An additional impediment is related to concerns regarding the
competency of institutional investors—a relatively young industry in the
PRC, such that institutional investors in China are simply not skilled
enough to have a meaningful disciplinary effect on managerial power.105
It was expected that the Qualified Foreign Institutional Investors

w See ROBERT C. POZEN, TACKLING THE CHINESE PENSION SYSTEM 3-6, 8 (2013),
http://www.tandemsites.com/paulson/website/wp-content/uploads/.‘ZO15/04.’China—Pensions
_Pozen_English_FINAL pdf. [nsurance funds and mutual funds have other restrictions. See
Chao Xi, Institutional Shareholder Activism in China: Low and Practice, 17 INTL CO. &
Cou. L. REV. 251. 252 (2008). However, in August 2015, new administrative rules were
enacted by the State Council to allow pension funds to invest in equity securities: See,
Cuowuyuan Guanyu Yinfa diben Yanglao Baoxian Jijin Touzi Guanli Banfa de Tongzhi
(Guofa (2015) 48 hao) (R &R X FINR4 R E FEESWHEM MEER (R (2015
48 £)) [State Council Administrative Measures for Investment Managemnent of Pension
Funds™}, Guowu Yuan {8 % 7). STATE COUNCIL (August 17, 2015), hittp:/www.gov.cn/zheng
cefcontent2015-08/23/content_10115.htm

10 Tnformation about the PRC National Social Security Fund is available on the NSSF
wehsite About the National Council for Social Security Fund, SOCIAL SECURITY FUND,
http:f/www.ssf.gov.cnfEng_Introduction/ZO1206/ 20120620 5603 html# (last visited Mar. 3,
2017).

1w Jiang & Kim, supra note 11, at 197 tbL6, 211.

w3 Jd., st 211. (pointing to an average holding period of less than six months by mutual
funds in 2011).

i See State Council Administrative Measures for Investment Management of Pension
Funds, supra note 100, art. 36 & 37. This move was said to potentially contribute up to RMB
600 billion, managed by PRC pension fund, into the PRC domestic stock markets. See China
io Allow Pension Funds to Invest in Stock Market for the First Time, The Guardian, August
23. 2015, https://www.theguardian.com/world/20 15/ aug/23/china-to-allow-pension-fund-to-
invest-in-stock-market-for-first-time,

w5 Yongbeom Kim et al, Developing Institutional Investors in People’s Republic of
China. WORLD BANIK, http://documents.worldbank.org/curated!en/2804214687439'76037
/pdf/3024830CHAOdeve 1titutionalOinvestors.pdf. For a more recent and more positive
analysis of institutional investors in China, see X1, supra note 100.
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restrict institutional initiative and autonomy. !!! These regulatory
system encumbrances may also function to hold back policy which the
CSRC seek to promote as part of its broad efforts to empower minority
shareholders, and which otherwise could have pushed harder for
mandatory institutional participation.!12

Most importantly, the ownership structure of PRC firms accessing
capital in the Chinese and global capital markets is likely to inhibit
institutional investor involvement in firm corporate governance. The
conflicts of interest experienced by PRC institutional investors are
particularly acute, since these investors are closely affiliated with SOE
groups, group company insiders, and with key political players at various
levels of the Party and state.1!8 The state capitalism model implies strong
Party-state involvement in the capital markets not only through the
control of listed companies, but also through the control of the financial
industry {(commercial banks, investment banks, and brokerages) and the
major players in the investment sector.1!4 Thus, in the PRC, central
organs of the Party-state have both administrative and regulatory control
over the financial and investment sectors, but also absclute ownership
and management control of the firms in these sectors. The PRC Party-
state can therefore promote its interests via its controlling shareholder
position in its subsidiary listed firms, and via state regulatory agencies
and the legal system, but also through its controlling ownership position
in most of China’s fund managers, insurance companies and other public

11 E,g. both the CSRC and the State Administration of Foreign Exchange are
responsible for the administration of the QFII schemes. See Shanghai Stock Exchange,
supra note 106; the CSRC and the China Insurance Regulatory Commission share
administrative authority over the operation of pension insurance funds which are also
securities investment fundas; the authority of the China Banking Regulatory Commission to
regulate and supervise the entire banking industry includes, inter alia, some authority
interface with the CSRC’s authority e.g., over mutual funds, since financial institutions
often operate as securities companies.

1z [n fact. the CSRC requires disclosure of the votes of the ten largest publie
shareholders on certain issues discussed at a shareholders meeting, CSRC 2004 Prouvisions,
supra note 68, art. 1.1(5). Yet, there is no affirmative duty of institutional investors to vote.
Hence, without a corresponding mandatory vote, and given institutional investors’ network
affiliation described hereto, such requirement is more likely discouraging their vote
altogether.

nz See Xi, supra note 100, at 258-63; Michael Firth et al., supra note 26, at 692, 699
704 (providing an interesting insight into institutional investors’ decisions during the split-
share structure reform, when mutual funds were pressured politically to accept
compensation schemnes to rush the implementation of the reform, even when not in the best
interests of their unit holders).

114 Sge, e.g., LARDY, supra note 27, at 20-23 (measuring state control over the financial
industry by asset-holding ratio (private bank assets account for only 17 percent of all bank
assets, and a more limited scope is ascribed to institutional investors), and by the reshuffle
of senior executives between state administration and the industry, for example, between
the Central bank, to commercial banks and branches of the administration such as China

Banking Regulatory Commission and the CSRC).
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and mainly from the Party-state is unlikely, there seems to be an
increasing space for competition in the industry by foreign institutional
mmvestors outside and beyond the QFII quota system. In my view, this
evolving space signals a shift in the central government powers over the
financial industry, as well as the beginning of a reconceptualization of the
role of the financial sector more broadly (which is to a large extent still
perceived to be first and foremost a financing source at the service of
corporatized SOEs). A few recent initiatives seem to be pointing and
aiding in that direction: 2 The 2013 Shanghai Free Trade Zone
experimenting a reduction of barriers for foreign investors’ participation
in the capital market.!2! At the national level, the recent China—Hong
Kong Stock Connect initiative and the Mutual Recognition of Publicly
Offered Funds between Hong Kong and the PRC, are expected to bring
more off-shore institutional investors and wider range of investment tools
into the PRC domestic market outside the existing QFII system.122 Not
only will this increase the activity of foreign inatitutional investors not
embedded in business group affiliation and Party-state control, but the
Chinese domestic market (both retail and institutional investors) will
also get better exposure to investor protection, disclosure standards and
monitoring practices from the Hong Kong market, and to potential
positive implications of greater governance participation.

4. Minority Public Shareholder Participation Through Social
Organizations

Non-governmental organizations (NGOs), non-profit organizations
(NPQs), and other social organizations have emerged as significant
stakeholders in several concentrated-ownership markets. 2 The

26 Ag part of the new economic policy established at the 3rd plenum of the 18th CCP
Congress, see infra note 156, China’s polieymakers are slowly increasing the role of the
private sector in the financial-services market.

121 See Policy Measures for the Capital Market to Support and Promote the Shanghat
Free Trade Zone, CHINA SEC. REG, COMM'X (Sept. 29, 2013), http:/iwww.csre.gov.en/pub/
csre_en/mewsfacts/release/201311/t20131126_238765.html.

122 The mutual stock-connect initiative allows off-shore retail and institutional
investors mutual stock market access between the SSE and the Hong-Kong Stock Exchange.
The Mutual Recognition of Funds opened up an authoerization process for off-shore funds
eligibility to trade in the respective domestic market, thus increasing the accessibility of
PRC and Hong-Kong investors to asset management funds registered in the Hong-
Kong/PRC market, respectively. See SECURITY FUTURES COMMISSION, MUTUAL
RECOGNITION OF FUNDS (MRF) BETWEEN THE MAINLAND AND HONG KONG (2015).

121 See, e.8., Erede, supra note 92, at 370 (describing a decline in hedge fund activism
in [taly and the raise of the “Agsogestioni”—a nonprofit association who serves as a
facilitator for minority shareholder minimum board representation and advocates stronger
engagement of intermediaries in corporate governance); Curtis J. Milhaupt, Nonproﬁt
Organizations as Investor Protection: Economic Theory and Evidence from East Asia, 29
YaLE J. INT'L L. 169 (2004) {discussing NFPOs governance participation as shareholders, as
one of the most important corporate law enforcement agents in Scuth Korea, Taiwan, and

Japan},
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remedies through litigation, and statutory and regulatory protections by
lobbying the French regulators for minority shareholder-friendly
corporate governance mechanisms. Scholars have argued that the
coalition-building enabled by these associations has meaningfully
strengthened minority public shareholder participation in the
governance of French firms, 130

However, it scems unlikely that a role comparable to the one played
by the French shareholders’ associations is possible for Chinese social
organizations in the capital markets governed by the PRC’s authoritarian
single party regime, The traditional reliance such social organizations
place on law and legal institutions to enforce their rights, as well as their
ability to publicly critique corporate misconduct through a relatively free
financial press, make similar functions in China difficult. The Chinese
People's Courts are not an independent branch of government, and are
part of the Party-state bureaucracy. This means that the Chinese
judiciary is weak, and in many cases lacks the technical competence,
bureaucratic autonomy or pelitical independence neceseary for 1t to act
as a vehicle for rights protection and enforcement for such social
organizations, even if permitted, against far more powerful Party-state
actors, 151

Furthermore, one needs to understand the current state of “civil
society” in China to assess the possibilities for Chinese social
organizations, even as shareholders, as corporate governance
participants in the PRC. The emergence of civil society, including citizens’
access to rights-enforcing institutions, is a matter of some complexity in
China. Suffice it to say that the Western notion of “freedom of association”
is absent. Civil society and organizations, as well as the financial press,
are largely confined to areas that do not pose a threat to central Party-
state interests or can help the center keep local power in control.1%2
Indeed, while the financial press is becoming more autonomous and
increasingly influential, it is still ultimately controlled by the Party, and
will continue to be used to protect Party-state interests. A clear example
of this orientation was what occurred in the wake of two recent stock
market crashes in the PRC, where “disloyal” journalists were arrested for

Trees: A New Approach to Shareholder Activism, 4 HARV. BUs. L. REV. 157, 197-98 (2014)
{discussing relevant sections of the French Code de Commerce).

1 Carine Girard, Success of Shareholder Activism: The French Case, BANKERS,
MARKETS & INVESTORS, Nov.-Dec. 2011. See also Nili, supra note 132, at 199 & n.229.

11 Howson, supra note 64, at 327-56.
1 See, eg., BRUCE J. DICKSON, WEALTH INTO POWER: THE COMMUNIST PARTY'S

EMBRACE OF CHINA'S PRIVATE SECTOR (2008); Donald C. Clarke, The Private Attorney-
General in China: Potential and Pitfalls, 8 WasH. U. GLGB. STUD. L. REV. 241 (2009);
Benjamin L. Liebman, Changing Media, Changing Courts, CHANGING MEDILA, CHANGING
CHINA 150, 151 (Susan L. Shirk ed. 2011); Benjamin Van Rooij, People’s Regulation: Citizens
and Implementation of Law in China, 25 CoLUM. J. ASIAN L. 116 (2012).
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shareholder rights movement (including educational and research efforts
by foreign shareholder-rights associations).

Hence, while some Chinese social organizations may now operate
legally, they are extremely unlikely to be permitted any role in changing
corporate governance practices. Opening this particular area to the
involvement of civil society organizations would almost certainly put the
PRC Party-state’s control of the economy and the major firms which are
embedded in it, into question, and thus jeopardize the same Party-state’s
social, political, and financial interests. Contrary to that, however, is the
possibility that some form of a quasi-public institution will be established
with the endorsement of the Party-state. A Party-state-sanctioned
institution is vastly more likely to be permitted greater latitude to
promote minority public shareholder interests, and overcome the
stringent limitations on private enforcement. This option is explored

further below.

5. Non-shareholder Constituencies

In many concentrated markets, corporate governance accommodates
a role for stakeholders who are not shareholders of the firm. Under
certain circumstances, the power conferred on such non-shareholder
constituents can strengthen minority public shareholders.

The best known example of this accommodation is Germany.13% While
the capital structure of (German firms has recently evolved in the
direction of mixed ownership, concentrated ownership (and thus contrel)
by large blockholders still predominates. 13 The German system
nonetheless continues to place great emphasis on the interests of non-
sharcholder constituencies, and provide for their direct involvement in
the affairs of the corporation, mainly through the two-tier board system
and the mechanism known as “co-determination”.4¢ In Germany’s large
corporations, employees and shareholders elect equal numbers of
representatives to the firm's supervisory board. The supervisory board

register and will be continuously inspected by the Public Security Bureau (the state police).
See Overseas NGO Management Law, supra, Chapter II—"Registration and Filing” and

Chapter V—“Supervision Management.”
1 For additional examples, see QECD, CORPORATE GOVERNANCE FACTBOOK 77 thl.4.8

(2015), http:/.’www.oecd.orgfdaﬂcaJCorporate-Governance-Factbook.pdf (specifying juris-
dictions that have legal requirements to appoint employee representation on corporate

boards).
179 Goergen et al., Recent Developments in German Corparate Governance, 28 INTLREV.

L. & ECoN. 175, 178-79 (2008).

1w John W. Cioffi, Restructuring “Germany Inc.”: The Politics of Company and Takeover
Law Reform in Germany and the European Union, 24 Law & POL'Y 355, 362-68 (2002)
{revealing how the choice to preserve a “stakeholder” oriented corporate approach, rather
than adopt pure shareholder wealth perception, despite growing dispersion and
development of the capital market, emanated from various political power struggles and

continued social obligation).
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oppressed minority shareholders, much less those that are contrary to the
firm’s control parties.15

B, Idiosyncratic Mechanisms for Minority Public Shareholder
Empowerment in China

My analysis thus far supports the view that minority public
shareholders in the PRC are demoted to the role of passive providers of
finance capital to the firms operating under China’s state capitalism
model. Unavailable for them are mechanisms and corporate governance
institutions accessible to minority public shareholders in other markets
{dispersed and concentrated alike)—ranging from a functioning market
for corporate control to minority legal protections—which otherwise
facilitate the ability of public shareholders to monitor and ultimately
discipline management and influence the governance of firms. In the
remainder of the article I want to suggest how other political economy
and capital market developments—highly specific to the Chinese context,
and which I expect will amplify with time—may eventually enable
greater minority public shareholder involvement in the PRC. 1 explore,
specifically, two possible developments of significance—CCP-led support
of minority public shareholders’ involvement in PRC firms, and the
emergence of a partial market for corporate control that operates within
the controlling apparatus.

1. Communist Party Policy and Empowerment of Minority
Public Shareholders

Here I posit that the CCP, the real control party behind the PRC’s
formal state (and thus I term the PRC throughout a “Party-state™), might
itself implement a policy that promotes greater consideration of the
interests of minority public shareholders in PRC listed firms. This, I
suggest, might happen notwithstanding what is conferred on such
minority shareholders in statute and regulation, and the fact that the
Party would be empowering such shareholders against other identities
within its own controlling apparatus. In China, perhaps ironically, the
design of the PRC “Socialist Market Economy” is firmly within the
purview of the CCP Central Committee,.!3 and thus the empowerment of
minority shareholders in listed firms might be understood as an
instrument of this agreed strategy for economic development. First, there
is a good deal of political benefit accruing to the Party if it acts in support

155 Id_

56 See Communiqué of the Third Plenary Session of the 18th Central Committee of the
Communist Party of China, (adopted Nov. 12, 2013), CHINA.ORG.CN, http://www.china.org.
en/china/third plenary_session/2014-01/15/content_31203056. htm (The plenum stated:
“Establishing a unified, open, competitive and orderly market system is the basis for the
market to play a decisive role in the allocation of resources.”).
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Quasi-Public Institutions

For more than a decade, scholars observed the viability of using state-
supported institutions to act on behalf of minority public shareholders,
especially in Asia.l® For instance, many scholars in the PRC, Greater
China and abroad have raised the possibility of China using a mechanism
similar to Taiwan’s Securities and Futures Investors Protection Center
(SF1PC), designed to overcome collective action problems and encourage
minority public shareholder participation. 15¢ Indeed, one of the
considered amendments to China’s 2005 Securities Law, is the
establishment of a government-sanctioned organization—a Securities
[nvestors Protection Agency—that will act in advancement of public
shareholders interests. It is postulated that the institution will hold
minimum shares in PRC listed firms, and thus will have the ability to
bring civil claims for violations of securities law and regulations in its
own name on behalf of defrauded public investors (thus potentially
constituting a form of securities group/“class” action) or through a
derivative lawsuit.180 Similarly, proposals in the draft amendment also
point to the establishment of a National Securities Investor
Compensation Fund, to help compensate public investors for unrecovered
damages incurred due to securities violations and consequent court
proceedings.!6! Given the current and perhaps historical wariness in the
PRC regarding civil society and autonomous institutions, a Party-state-
endorsed shareholder representative institution is vastly more likely to
overcome the barriers that more private institutional investors and social
organizations face. Another option would be for the Party-state to
sanction the operation of some form of a shareholder friendly “lobby,” or
investor awareness group, to pursue less formal, perhaps more investor-
education-oriented, initiatives.162 Indeed, there is some evidence that
ideas related to “government-organized NGQs” are actually in conformity

138 Milhaupt, supra note 123, at 204-05.

198 Endorsed and partially funded by Taiwan’s securities regulator, the SFIPC holds
1,000 shares of each public company in Taiwan. The organization uses this position to
strategically implement available corporate governance mechanisms to promote the
interests of minority public shareholders. Specifically, the SFIPC files derivative and clase-
action suits against insiders, functions as a mediation center for investors’ disputes,
operates a protection fund to compensate unobtainable investors’ losses, and is also
authorized to enforce profit disgorgement cases. See Wang Wallace, W.Y. and Chen J.,
Reforming China’s Securities Civil Actions: Lessons from US's PSLRA Reform and Taiwan’s
Government Sanctioned Non-profit Organization, 21 COLUM. J. ASIAN. L. 115 (2008).

160 Spe China Securities Regulatory Commission, Reuvised draft for proposed
agmendments to the PRC Securities Law, arts. 144, 147 (informal copy on file with the author).

1 Jd. arts, 141, 142. The operation and funding of which is unspecified in the draft,
presumably these public-shareholder-interest organizations will be funded by a form of “tax”
levied on Securities Companies, as in Taiwan’s SFICP model.

w2 For example, one possible and already existing venue for that is the Securities
Association of China—a nonprofit, defined as a “self-regulatory organization” but which
functions under the guidance and supervision of CSRC and the Ministry of Civil Affars.
introduction to SAC, SEC. ASS'N OF CHINA, http:/iwww.sac.net.cn/en/About_US/Antroduction

_to_SAC (last visited Dec. 6, 2015).
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amendment is expected to include a new “registration” process for new
issuers, a radical departure from the merit approval system currently in
place, 167 which will likely substantially increase the number of listed
issuers. This new registration process, however implemented, will come
with a stronger private right of action for shareholders, and an increased
emphasis on more accurate disclosure into the markets. These
mechanisms in turn will necessarily give a new role for non-controlling
shareholders in listed companies. It should be noted, however, that the
prospect for the suggested amendment is currently vague, especially
following the 2015-2016 market crash which halted, and in my view
seriously jeopardized, any contemplated securities legal reform.168

Far more important in my mind are ways in which a market for
corporate control might develop in the PRC, and how that might in turn
empower minority public shareholders. One way I believe such a market
will develop even under conditions of state-controlled concentrated
ownership is through the emergence of a partial market for corporate
control within the controlling apparatus. Here 1 postulate about
developments of alternative state capitalism structures which will
continue to guaranty the PRC Party-state’s dominance over the economy,
but will alleviate the implications it has on minority public shareholders
to some extent, specifically with regard to its corporatized listed SOEs. 1
will sketch out here two possible development paths in such direction:

Economic Disentanglement ‘

Fracturing within the controlling apparatus might set the stage for
an economic disentanglement in the current structure of firm ownership
in the PRC, in a way that will have implications for a market for corporate
control. In the current Chinese market, business groups are still mainly
clustered in specific industries, and face a host of impediments in respect
of investment or business activity outside of their specific industry or
sector. Such impediments include: strict regulation of permitted
“business scopes’ (even for the largest conglomerates); specific franchise
grants which creates monopoly-like opportunities; path dependency
resulting from the corporatization without privatization process which
produced firms tied to specific ministries and thus specific industrial
sectors; PRC listed firms historic dual share structure which allowed
“state shares” to be transferred only to other state shareholders before
2006: the personnel appointment system for senior management that
often reshuffle such personnel to different firms but in the same

Jinoyi Deng Xingwei de Guifan (#H&H CIFfEY BT BSEMNARTEREFTHE L)
[Fxperts Advocate Amendments o Securities Law to Regulate Behaviors Such as Insider

Trading), Zhongguang Wang () [CNR] (June 12, 2015), http://china.car.cnfgdge!
20150712/t20150712_519173123.Shtml.

157 Id.
i Pased on informal conversations between the author and Chinese academic

colleagues which were involved in the amendment pracess.
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firms’ asset fluidity, competition, and efficient operations. 17 The
consequence of this form of greater market competition between local-
government controlled but listed-firms will eventually, I suggest, bring to
the emergence of a partial market for corporate control (still mainly
within such controlling apparatus). This form of a market for corporate
control, in turn, induces more efficient capital allocation which takes the
interests and expectations of public shareholders under greater
consideration. Such rising competition also implies the creation of
investments alternatives, currently completely missing from the PRC
capital markets, which in turn leverage the power of public shareholders.

A limited number of what is traditionally seen as takeover battles,
provide few examples that the suggested form of a partial market for
corporate control is indeed emerging: For instance, in 2012 locally state-
owned Beijing Enterprise Group sharply increased its stake in China Gas
Holding Ltd. — a Chinese company whose shares are listed on the Hong
Kong exchange — thereby challenging a joint hostile takeover attempt by
another state-owned conglomerate Sinopec (who was joined by privately
owned ENN Energy Holdings Ltd.).1"5 Similarly, in a recent bidding war,
an apparently private Shenzhen-based real-estate conglomerate Baoneng
Group, has gradually bought shares in China Vanke Co. Ltd. — the
country’s largest residential area developer whose shares are listed on
the Shenzhen and Hong Kong exchanges — thereby overtaking state-
owned China Resources Co. Ltd. as Vanke's new largest sharcholder. 176
Vanke’s incumbent managers have applied various anti-takeover
measures to fend-off potential takeover by Baocneng, ultimately
cooperating with a locally-owned SOE.177

174 Moreover, if implemented on a large scale, the Debt-for-Equity swap scheme
currently being considered by China’s policy makers will contribute to assets liquidity as
well, See, notes 146148, supra.

175 (Guo Aibing, Beijing Enterprises Group Buys More Shares in China Gas, BLOOMBERG
(May 7, 2012), http://www.bloomberg.com/news/ articles/2012-05-07/beijing-enterprises-
becomes-singie-largest-china-gas-shareholder.

175 1i Xiang, Vanke ‘Ropes in Government Help’ ta Ward Off Biggest Shareholder
Baoneng, CHINA DAILY EUROPE (Dec. 22, 2015), http://europe.chinadaily.com.cn/
business/201512/22 fcontent_22769475. htm.

177 For instance, Vanke’'s management first initiated a trade suspension on December
18. 2015, and renewed such suspension repeatedly until July 4, 20186, presumably to halt
further purchase of shares by the hostile acquirer. See Report an Suspension of Trading
Due to Major Capital Restructure, SHENZHEN STOCK EXCHANGE, June 15, 2016, available
at http:/disclosure.szse.cn/finalpage/2016-06-15/1202368720.PDF. In March 2016, the
company applied what is known as a “white knight strategy” in which a strategic
cooperation with an alternative friendly buyer (in this case a locally-owned SOE — Shenzhen
Metro group) is sought out to fend-off a hostile acquisition. See Press Release, Vanke,
Shenzhen Metro Group and Vanke Achieved a Strategic Cooperation (Apr. 13, 2016),
available at httpi//www.vanke.com /fen/news.aspx’type=8&id= 4260. Very recently, in
January 2017, Vanke’s dominant state shareholder sold its shares to the same locally owned
SOE - Shenzhen Metro Group — who acted as the white night under the imitial
management's anti-takeover strategy. See Report on Registration of Transferred Shares,
SHEENZHEN STOCK EXCHANGE, Jan. 25, 2017, availoble at http://disclosure.szse.cn/final

page/2017-01-25/1203052214. PDF,
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idiosyncrasies of the Chinese system, it would have to address problems
arising from the current concentrated ownership structure while at the
same time preserve Party-state interests-—these are both pecuniary
rights and other strategic interests. It is difficult to envision a situation
in which Party-state bodies, especially at the local-government level, will
freely withhold their economic interest as sharcholders. It is more likely,
however, that they will be willing to relinquish their control over day-to-
day business decisions to professional management once granted a veto
right that ensures their strategic interests. And so, the Preferred-golden-
share mechanism envisioned here would be one that grants its state
holder with both economic rights and a veto right over specific business
decisions. Other decision-making powers will be left to directors and
professional managers, whose majority appointment will be assigned to
public shareholders, with a mandatory non-controlling (disinterested)
shareholders appointment slates, thereby elevating minority public
shareholders voice.

Indeed, as a holder of Preferred-golden-shares, the state will expect a
veto in certain fundamental issues, including the right to veto a change
in control. This will necessarily restrain the development of a full market
for corporate control and will limit takeovers to those endorsed by the
state. Nevertheless, such mechanism still creates the possibility for
competition over corporate control which is currently largely absent. This
mechanism is also consistent with the Party-state’s need to preserve the
ideclogical justification for its continuous control over the market, while
satisfying inner-Party conservative views who otherwise criticizes
privatization and “submission” to market forces. 1t is worth noting that,
while there was a strong historic objection in China against the adoption
of any legal mechanism that contradicts a “one share one vote” corporate
principle,18? the State Council already laid the legal groundwork for such
a development and the CSRC followed through.!8? This recent change
might therefore be a sign of support for a novel restructuring scheme
similar to the “Preferred-golden-share” mechanism contemplated here.

152 Nicholas C. Howson, China’s Company Law: One Step Forward, Two Steps Back?,
11 COLUM. J. ASIAN L., 127, 158-61 (1997). But see Howson, supra note 53, at 684-88
{(discussing quasi-class minority rights and the distinction between share {ype and share
elass, where share classes are prohibited).

193 On November 2013, the State Council promulgated guidelines for launching a pilot
program of preferred shares, see Guowuyuan Guanyu Kaizhan Youxdangu Shidian de
Zhidao Yijian [E % B2 FF R R LA M FER], Guiding Opinions of the State Council
on the Program of Preferred Shares, STATE. COUNCIL. GUO FA [2013) No. 46, issued
November 30, 2013, The CSRC followed with the promulgation of the Measures for the
Administration of the Pilot Program of Preferred Shares, March 2014: See, Youxiangu
Shidian Guanli Banfa [{i2ER2R5 B3], Measures for the Administration of the Pilot
Program of Preferred Shares, CSRC ORD. NO. 97, issued March 21, 2014
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TRADE AND PROGRESS: THE CASE OF CHINA®

Paolo Davide Faraht

China’s accession to the WTO [s widely understood as an important step
towards greater global market liberalization and integration. However, this step
has been also perceived in an ambivalent way. On one hand, the global market
liberalization would have never been really completed without participation of
such a major player as China. On the other hand, many observers articulated
concerns about China’s ability to integrate into the WTO system. In order to tackle
the issues of concern, attention was paid mainly to technical issues, which were
seen as a precondition for China’s successful integration into the WTO system. For
this reason, topics related with market integration, such as e.g. liberalization
requirements, as well as topics related with transparency and legal and
administrative policies, necessary for securing of just and equitable resolution of
commercial and trade disputes, were initially addressed.

Still, in the light of the changing and evolving geopolitical climate, it has
become more evident that Non-Trade Concerns (NTCs) might be another
multifaceted topic requiring special attention. EU and US, becoming increasingly
aware of the fact that competition of economies with different level of development
might result not only in job losses in developed countries due to relocation of
production, but also to general deterioration of environmental, social and health
standards, have acceniuated the importance of a global consensus on NTCs and
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(ASTL) and held at Georgetown University Law Center, Institute of International Economic
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Corbalain, Fernande Dias Simdes, Bryan Druzin, Ilaria Espa, Lukasz Gruszezynski, Liyu
Han, Jean-Yves Heurtebise, Anselm W. J. Kamperman Sanders, Meredith Kolsky Lewis,
Qiang Li, Fabio Morosini, Francesco Munari, Denise Prevost, Piercarlo Rossi, Tullio
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I. INTRODUCTORY ISSUES: RESORTING TO “NON-TRADE CONCERNS”
TO STEM THE EXCESSES OF GLOBATLIZATION

From the WTO protests in Seattle in 1999 to “Occupy Wall Street” in
2011, civil society movements have continued to express their concerns
about the negative consequences of globalization for human, social, and
environmental rights and justice, as well as their fear and disagreement
toward the expansion and supremacy of world trade and of the monetary
and commercial commodification of all interpersonal relations and
components,

The ongoing economic instability in several countries and regions
throughout the world, along with the volatility of markets and job losses,
have been leading to an increase in protests that are currently reaching
the highest possible levels of conflict against the so-called establishment.

Additionally, the growing political discourse and public opinion
regarding the migration crisis and the global fight against terrorism are
also providing momentum to some relevant segments of this variegated
movement of protests.

Majority votes favoring Brexit and other political turmoil happening
around European countries, in the United States, and in different parts
of the world are just some of the most critical examples on how the
existing systems are failing. Specifically, global governance and law with
borderless globalization are to blame for the inability to find appropriate
solutions to face the challenges of a constantly changing society.
Unfortunately, this inability creates the risk that an increasing part of
the population, who are unable to benefit from such globalization, will be
left behind

For example, more and more political leaders are trying to use this
discontent among the society for obtaining an easy consensus, without
truly having a real program to improve the life of the people. More
importantly, without endorsing the intrinsic dangers, a strong shift back
towards nationalism might come to fruition in the long-term as a result.

The related fears of the people toward the risks of a world without
barriers are very real and concrete. Additionally, the proposed sclutions
to address these problems are certainly influenced by the negative visions
on globalization and liberalism, which neglect to take into account the
positive effects of the free trade and liberalization of the markets.

From the beginning of the Industrial Revolution to recent times, the
success of the capitalist mode of production and its positive impact are
vigible in its results and achievements in terms of demographic,
economic, and technological development. Between 1810 and 2010, the
data shows that the total income per capita has multiplied by nine, the
world population by six, and the pace of technological innovation and
investments grew extensively.

However, while considering the legitimacy and efficacy of the
production of goods industrially and the commercial distribution of
wealth at the time of global expansion, one needs to bear two important
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organizations such as the WTO itself and the IMF, 17 but also means that
within those organizations, Member States would have agreed on a
common core of values to be respected.

Indeed, since free-trade and liberahization should be the final outcome
and the main guiding principles, WT'O rules not only prevent Members
from discriminating against other Members in general, but also severely
restrain their ability to adopt trade measures against another Member
whose practices do not respect human rights. In fact, the ability of the
Member States to advance human rights is subject to the condition that
it must be done without viclating the principles of Most Favored Nation
(MFN) and National Treatment (NT). Likewise, accession to the WTO is
not subject to any criterion related to respect for human rights, and its
rules require that each Member—following accession to the
Organization-—can enjoy the same commercial benefits as the others,
thus preventing Member States from discriminating based on the
protection of human rights.!® Even though the WTO does not have any
human rights criteria for membership, between 2003 and 2007, when
countries sought to accede to the WTO, the Member countries focused on
how the applicant nations protected the rights of citizens as well as non-
citizens.!9 Nevertheless, Article XX (f) exception allows Members to adopt
measures that restrict trade in goods manufactured by prisoners.
Another interesting example is the waiver granted to all countries that
are Parties to the Kimberley Process,? which is designed to certify the
origin of rough diamonds?! from sources that are free of conflict fueled by
diamond production (so-called blood diamonds).??2 Some WTO provisions
might be interpreted so as to give Members the opportunity to pursue
human rights objectives. The general exceptions set out in GATT Article
XX could provide a viable framework for action. Article XX includes

17 Philip Alston, Resisting the Merger and Acquisition of Human Rights by Trade Law:
A Reply to Petersmann, 13 EUR. J. INT'L L. 815, 815-84 (2002},

18 There is, of course, a possibility to opt out of commercial relations with a new
Member (so-called cause of non-compliance), but it has never been used by any Member.

# Susan Ariel Aaronson, Seeping in Slowly: How Human Rights Concerns are
Penetraling the WI0, 6 WORLD TRADE REv. 1, 12 (2007), https://usitc.goviresearch_
and_analysisfeconomics_seminars/2008/Aaronson.pdf.

# The Parties of the Kimberley Process are listed at the following address:
http:/iwww kimberleyprocess.com/site/participants. litml (last updated Aug. 21, 2016). They
include Angola. Armenia, Australia, Bangladesh, Belarus, Botswana, Brazil, Canada,
Central African Rep., China, Céte d'Ivoire, Croatia, Dem. Rep. of Congo, European
Community, Ghana, Guinea, Guyana, India, Indonesia, Israel, Japan, Laos, Lebanon,
Lesotho, Malaysia, Mauritius, Namibia, Norway, New Zealand, Russia, Separate customs
territory of Taiwan, Sierra Leone, Singapore, 5. Africa, S. Korea, Sri Lanka, Switzerland,
Tanzania, Thailand, Toge, Ukraine, U.5., Venezuela, Vietnam, and Zimbabwe.

21 Rough Diamonds are diamonds that are unworked or simply sawn, cleaved, or bruted
and fail under the Relevant Harmonized Commodity Description and Coding System
7102.10. 7102.21 and 7102.31. Kimberley Process Certification Scheme § 1 (Aug. 2003).
Margo Kaplan, Note, Carats and Sticks: Pursuing War and Peace through the Diamond
Trade, 35 N.Y.U.J. INT'L L. & POL. 559, 587 (2003).

2 Daniel Feldman, Conflict Diamaonds, International Trade Regulation, and the Nalure
of Law, 24 U. PA. J. INT'LECON. L. 835, 810 (2003).
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WTO Multilateral System,” develops a non-exhaustive overview and
explores the integration of NTCs in the WTO. In particular. the interplay
between environment and trade is examined.? as are the prospects for
the new acceding Members (taking China as a case studyv and its
accession to the WTO in 2001). Also examined are the changes in the
attitude of the WTO DSB towards ranking public health issues over
trade; the relations between food security and international trade
regulations; the difficult balance of the right to access essential medicines
and the protection of their IPRs; the respect of other human rights in the
multilateral trading system; and the relations between cultural products
and public morals.

IT. CHINA AT A CROSSROADS: FROM "RIGHT TO DEVELOPMENT' TO
“NON-TRADE CONCERNS” IN THE GLOBAL CONTEXT

In recent years, the world has been confronted with a critical
depletion of natural resources, with increasing risks and disruption to the
environment, overpopulation as a major environmental izsue. extremely
deteriorating public health, economic depression at the global level. a
massive increase in commodities pricing (even the most essential ones in
view of guaranteeing the right to food), global famine in poor countries as
well as the reappearance of hunger in growing areas of the developed
world, international tensions, and, the eventual adoption or re-adoption
of martial law.

In this evolving and constantly changing context. China successfully
developed over the last 30 years without completely overcoming its
internal disparities. The tension between the national regime and
international influences has never been completely resolved.? On the one
hand, the Chinese Government keeps encouraging vertical integration of
the production system within its borders in order to build an independent
industrial system. On the other, China has become a global economic
player, contributing massively to economic globalization: not only has it
received an enormous amount of foreign direct investment, bu'g it also
actively engages in global trade and capital exports.

.31 One of the examples that will be examined in the following analysis is the US-
Shlrzm:p case. If we can justify restricting importation of shrimp to comply \;'itl:x tl';e societal
objective to protect turtles, we certainly can bend economic laws to protect- NTC=s dh lated
fund'amental, soctal and environmental rights. See (JABRIELLE \IARCE-\{' T:n?in Gredat‘;e
Enuvironment: The WTQ's Efforts to Balance Economic and Su.;!c;r'nab-h’ ;T)cz-e’loerl:nt ?n
ECONOMIE ENVIRONNEMENT: ETHIQUE, DE LA RESPONSABILITE SOCI ALE ET SDL‘iEi'IJ‘;L 2"215
225.-35 (C. Bovet, H. Peter & R. Trindade Trigo eds. 2009}, See also .\ ellate B d: RE t‘
gfmff)cé States - Import Prohibition of Certain Shrimp and Sh rim:npgrodu:!s 0“.‘_T091;C)’;‘C-
Sf;,r’ 58:'133&1 (Oct. 12, 1998); Panel Report: United States — Import Prahibition of Certain

rimp and Shrimp Products, WTO Doc. WT/DS58/RW (June 15, 2001): Appel 3
Report, United States — Import Prohibition of Certain Sh!’fmp‘ and g};r-?rﬁzl,;:oc]?z?g}s

Recourse to Article 21.5 of The DSU by i - :
2001). by Malaysia, WTO Doc. WT/DS58/AB/RW (Oct. 22.

2 GIANMARIA AJANI, Legal Change and E i

; > - . : conomic Performance: An As ]
Asu,;.\ CONST_ITUTK))_JALI_SM IN TRANSITION: A COMPARATIVE PERSPE : %’S essmen!.l b5
(Tania Groppi, Valeria Piergigli & Angelo Rinello eds. 2008) T CTIVE 281, 281905
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and trade disputes. 4! However, the issue of the consequences and
influence of China’s WTO accession on NTCs has rarely been addressed, 42
which is now becoming even more evident in the geopolitical context,
considering the impact that China along with the other BRICS and
developing countries has, not only at the WTO, but also in other
international fora.

The intersection of the NTCs and China’s participation in the WTQ
is manifested in the social and environmental consequences of the
competition between economies with different levels of development as
well as different levels of social protection and implementation of health
and environmental standards. Stili, the relocation of production seems to
have been the only answer to the increasing economic pressure exercised
on European and American companies by “low-cost” producers.
Unfortunately, such relocation has resulted in job losses for European
and American citizens and could have a corrosive influence on
fundamental social values in Europe and the United States as well as in
the host countries. Both public opinion and political leaders, as well as
policy makers, fear that international trade—and, in particular, its
further liberalization—may endanger public policies at different levels:
environmental protection and sustainable development, good
governance, cultural rights, labor rights, public health, social welfare,
national security, food security, access to knowledge, interests of
consumers, and animal welfare.4+* A consensus has emerged on the
necessity to integrate NTCs—which reflect different social aspirations
and fears—into the external policy of the European Union and the United
States to adopt measures related to international trade and foreign
investment. Moreover, the European Union and the United States
strongly demand the possibility to act in all international areas to defend
and preserve these values by giving them a high degree of protection.

Nevertheless, many of the measures that developed countries

i Id. at 6; Halverson, supra note 34, at 346; Jiangyu Wang, The Rule of Law in China:
A Realistic View of the Jurisprudence, the Impact of the WTO, and the Prospects for Future
Development, SINGAPORE J. LEGAL STUD. 374, 374-89 (2004); Alan Alexandroff, The WTO’%
China Problem, 21 POLICY OPTIONS. 64, 64 (2000).

12 Paplo Davide Farah, Le Réle de la Chine et de P'OMC dans le Développement
des «Considérations Autres que Commerciales » pour Réguler le Commerce Mondial de
Facon Plus Juste et Durable (The Role of China and of the WTO for the Development of the
Non-Trade Concerns to Regulate the World Trade in a More Just and Durable Way), in
ECONOMIE DE MARCHE, DROITS ET LIBERTES ET VALEURS COMMUNES EN EUROPE ET EN
ASIE (Market Economy, Rights and Freedoms, and Common Values in Europe and Asia) 67,
67-80 (Laurence Potvin-Solis & Hiromi Ueda eds., Publication of the Jean Monnet Chair of
the University of Lorraine Metz, France, 2012); Basu K. Parikshit & Bandara M. W. Y,
Introduction: Socio-Feonomic Developnient in China — WT'O Accession and Related Issues,
in WTO ACCESSION AND SOCIO-ECONOMIC DEVELOPMENT IN CHINA 1, 1-18 (Basu K
Parikshit & Bandara M. W. Y. eds. 2009); Basu K. Parikshit, Hicks John & Sappey Richard,
Socio-Cultural Challenges to Economic Growth in China-Looking Ahead, in WTO
ACCESSION ANTD SOCIO-ECONOMIC DEVELOPMENT IN CHINA, at 165-84.

13 See generally Robert Howse & Joanna Langille, Permitting Pluralism: The Seal
Produets Dispute and Why Should Permit Trade Restrictions Justified by Non-Instrumental
Moral Values, 37 YALE J. INT'L L. 367, 367-426 (2012).
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Today, China’s dependence on energy has become the main obstacle
to the development of its power.#® To tackle this issue, China has entered
into a global redefinition of power strategy, which has two main features:
the regicnalization of power as a means and energy security as an end.4?

To promote energy security, China will make full use of its domestic
resources, diversify energy supplies, and further invest in exploration
and energy infrastructure. According to China’s Eleventh Five-Year Plan
(2006-2010), China will try to meet its energy demand mainly with
domestic supplies, as mentioned, utilizing coal as the main source of
energy.5?

While discussing a country’s policies with regard to its non-trade
concerns, including the question of energy security, it becomes pertinent
to have regard for emerging aspects of sovereignty.

On the one hand, the creation of international organizations like the
United Nations (UN), WTO, and IMF seems to mark the end of naticn
states or at least partially question their sovereignty. On the other, the
formation of regional powers—Brazil in South America, the France-
Germany axis in Europe, Russia in Eastern Europe, South Africa in
Southern Africa, India in Southeast Asia, China in East Asia, and so on—
has introduced new actors, thus questioning the status of the ultimate
decision maker and of international bodies themselves, while facilitating
negotiations within smaller groups of actors sharing a similar history and
culture, which could help take over the impasse faced by both trade
(GATT/WTO) and environmental (Kyoto Protocol} 531 multilateral
consultations. Because of the shortcomings of multilateral agreements,
RTAs have become defining features of the globalization process over the
last few vears. The need for further trade and economic development
between states is evident in the developing country regions, in particular,
but it is arguable whether the RTAs will risk jeopardizing the
multilateral trading system leaving the bittersweet residue of success of
such regional negotiations, including further protection of NTCs, without
having reached an effective and real worldwide minimum consensus on
such important matters that globalization affects so dramatically. In
short, the perspective on the integration of world regions through
regional trade agreements is Janus-faced. Particularly when negotiations
between countries with disproportionate levels of economic power take
place, trade agreements can have a powerful effect on political stability
and increase the risk of inter-state conflict as well as intra-state conflict

1 Gabrielle Marceau, The WTO in the Emerging Energy Governance Debate, 5 GLOBAL
TRADE & CUSTOMS J. 83, 83 (2010).

# See generally PAOLO FARAH & PIERCARLO R0OSSI, CONNECTING ENERGY, SECURITY
AND SUSTAINABILITY BETWEEN EUROPE AND ASia: POLICY, LEGAL AND SOCIAL-ECONOMIC
DIMENSION (Hurasia-Pacific Rim Book Series, Imperial College University Press/World

Scientific 2015).

5 X UBECHENG LIU, CHINA'S ENERGY SECURITY AND ITS GRAND STRATEGY (2006),
http:/iwww stanleyfoundation.org/publications/pab/ pab6chinasenergy.pdf.

5t Kyoto Protocol to the Unijted Nations Framework Convention on Climate Change,

Dec. 10, 1997, UN Doc. FCCC/CP/1997/7/Add. 1; 37 ILM 22 (1998).
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landscape started to change as many oil producing countries have joined
the Organization.% Energy trade is one of the most significant trade
sectors and constitutes the largest primary commodity of global trade in
terms of volume and value.? It is worth mentioning that WTO rules are
relevant to the energy sector, while energy security and climate
mitigation constitute priorities on the global agenda.%"

The first generation of GATT/WTO, pre-1994 cases, from 1982 to
1994, invoking environmental concerns through GATT Article XX
highlighted a negative approach from the adjudicatory bodies for
considering environmental matters under Article XX of the GATT.%¢ In
the United States - Tuna and Tuna Products from Cuanada case.® an
import prohibition on tuna and tuna products imposed by the United
States against Canada was found discriminatory by the Panel and could
not be justified under Article XX (g) of the GATT since no equivalent
restrictions on domestic production and consumption of tuna were
imposed.}9® According to the United States, it has to be also highlighted
that the measure had been put in place as a retaliatory measure to the
Canadian arrest of the U.S. vessels fishing tuna.!0! In the Tuna/Dolphin
I case,1°2 the United States imposed a ban on the import of Tuna from
countries whose “incidental kill ration” of dolphins was greater than its
own on the basis of Article XX (b) or (g} of the GATT.'3 Mexico challenged
the US measure claiming that the latter violated article X1 of the GATT.
Yet, the Panel decided that the restrictive measure could not be justified
under Article XX (b) or (g} of the GATT.1%4 The main criticism in both

% Paolo Davide Farah & Elena Cima, Energy Trade and the WTO: Implications for
Renewable Energy and the OPEC Cartel, 16 J. INT'L Ecox. L. 707. 707-40 (2013); Paolo
Davide Farah‘ & Elena Cima, L'Energia nel Contesto Degli Accordr dell OMC: Sovvenzioni
per le Energie Rmnavabi:li e Pratiche OFEC di Controllo def Prezzi. 2 DIRITTO DEL
COMMERCIO INTER;\IAZIOI\ALE 343, 343-81 (2013); Sajal Mathur & Preeti Mann,
GATT/WTO Accessions and Energy Security, in TRADE, THE WTO AND ENERGY SECURITY:
MAPPING THE LINKAGES FOR INDIA 73, 74 (Sajal Mathur ed.. 2011).

% RAFAEL LEAL-ARCAS, ANDREW FILIS, & EHAB 8. ABU GOS8, INTERNATIONAL ENERGY
GOVERNANCE: SELECTED LEGAL ISSUES 138 (2015).

97 Alan Yanovich, WT'O Rules and the Energy Sector, in REGULATION OF ENERGY IN
ITERNATIONAL TRADE Law: WTO, NAFTA aXD ENERGY CHARTER 1. 42 (Yulia Selivanova
ed, 2011).

i % See General Agreement on Tariffs and Trade. Art. XX, Qct. 30. 1947. 61 Stat. A-11
SGZ%‘]TI;ITS 194, https:f/www.wto.orgleng]ishfdocs_e:’legaLelgatt47_0 1_e.htm {hereinafter

% Report of the Panel, United States - Prohibition of I y
Produets from Canada, 145198 - 295/91, 994.10 - 1.12 (Feb. £7 nfgg-l);s of Tuna and Tuna

100 NATHALIE BERNASCONI-OSTERWALDER ENvirRoNM : o

sK, NMEXNT AN : N
WTO JURISPRUDENCE 87 (2003). 7T AND TRADE: A GUIDE TO
w1 Report of the Panel, United States - Prohibitior
. : 1 of [ .
Products from Canada, L/5198 - 295/91, *94.13 (Feb. 27 198/:2) mports of Tuna and Tura

12 Report of the Panel, Uni ; etions '

A, p ne nited States - Resfrictions on Imports of Tuna. DS21/R (Sep-
19 Pau} Ekins & Robin Vanner, Reducing the Impacts of the Production and Trade of

Commaodities, in TRADE, GLOBALIZATION AND SU

s ! ; A USTAINABILITY IMPACT ASSESSMENT: A
CRITICAL LOOK AT METHODS AND OUTCOMES 277, 281 (Paul Fkins & Tancred Voituriez
eds. 2009). ¢ ronur

0t ANDREAS F. LOWENFELD, INTERNATIONAL ECONOMIC Law 389-91 (2d ed.. 2008)
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Tuna/Dolphin cases was that national coercion was used through trade
restrictions to force foreign countries to protect dolphins. These critics
were pointing out that US national measures were illicit because they
had an extraterritorial effect with the objective to influence
environmental policies of other States. In this situation, the United
States employed unilateral trade restrictions to encourage a number of
nations to abandon tuna fishing techniques that killed dolphins.105 Before
adopting these trade distorting measures, however, the United States
should have tried to make use of other means to obtain similar results in
favor of the values they aimed to protect (the environment) with less
trade restrictive effects.’% The ruling in the 1994 Tuna/Dolphin case,107
brought by the Netherlands and the European Community, which was
affected as secondary exporters of tuna imported from primary producing
countries, confirmed that Article XX cannot be interpreted in such a way
to permit the application of trade measures with extraterritorial effects
within the jurisdiction of other Member States with the objective of
forcing those countries to change their policies.198 Thus, also in this case,
the measure could not be justified under Article XX of the GATT signaling
that the WTO is giving primacy to trade over the environment.109 It is
worth highlighting that the present case shows a difference in the
approach of the adjudicatory body. The Panel noted in 5.16, 95.17 and
95.31 that the General Agreement did not in an abhsolute manner prohibit
measures related to resources outside the territorial jurisdiction of the
party taking the measure.!10

In the United States — Superfund case,!!! the environmental aspects
of toxic waste formed the background of the dispute rather than having a
direct influence on the result.?12 In this case, the European Community,
Canada, and Mexico claimed that a US excise tax, a corporate income tax
and appropriations on petrcleum, and a tax on certain imported
substances produced or manufactured from taxable feedstock chemicals
may have breached Article IIL.2 of the GATT.!13 The Panel established

%% David M. Driesen, What is Free Trade?: The Real Issue Lurking Behind the Trade
and Environment Debate, 41 VA, J. INT'L L. 279, 279-368 (2001}

1% Panel Report. United States - Restrictions on Imports of Tuna, DS29/R, 15.28 (June
16, 1994), Here the Panel pointed out that the U.S. by not using other means to achieve
similar results had failed to fulfill the necessity requirement for invoking the Article XX (b)

exception.
e I,
s PETER R. GARDINER & K. KUPERAN VISWANATHAN, LCOLABELLING AND FISHERIES

MANAGEMENT 20-21 (2004).

s KATT KULOVESI, THE WTO DISPUTE SETTLEMENT SYSTEM: CHALLENGES OF THE
ENVIRONMENT, LEGITIMACY AND FRAGMENTATION 85 (2001).

1o Vanda Jakir. The New WTO Tuna Dolphin Decisian: Reconciling Trade and
Environment?, 9 CROATIAN Y.B. EUR. L. POL'Y. 143, 149 (2013), http://www.cyelp.com/index.

php/eyvelp/article/view/155/115. )
1t Panel Report, United States - Taxes on Petroleum and Certain Imported Substances,

L/6175 - 345/136 (June 17, 1987).
1z KriSTa NADAKAVUKAREN SCHEFER, SOCIal. REGULATION IN THE WTO: TRADE

POLICY AND [NTERNATIONAL LEGAL DEVELOPMENT 159 (2010).
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they contained additives and flavorings that make them easier to smoke
than their Thai counterparts. Hence, public health concerns affirmed by
the World Health Organization (WHQO) seem to arise from the ease of
access factor attached to western cigarettes and the consequent increase
in smoking. Further, the WHO submitted expressly that there was a lack
of scientific evidence to prove as to which cigarette was more harmful
than the other.118 Then, the Panel considered such measures to control or
reduce the consumption of cigarettes to fall within the scope of Article XX
(b) but nevertheless found Thailand’s measure on license and
gquantitative restrictions unnecessary asince less trade-restrictive
alternatives existed, such as warning labels or ingredients lists, 119
despite the fact that in the 1990s the World Health Organization heavily
criticized the US Government and cigarette companies while aiming to
reduce tobacco-related mortality.!20 To the contrary, the Panel did not
consider the higher internal excise taxes for imported cigarettes in
violation of Article III of the GATT because the legislation did not
mandate the State authorities to apply these higher taxes to the imported
products, but rather left it as an option.12!

In the Canada-Herring Salmon case,'22 a Canadian national measure
made it compulsery for herring and salmon caught in Canadian waters
to be processed in Canada before being exported. Canada attempted to
justify the measure on the basis of Article XX(g) for the conservation of
natural resources.’?? When it came to the interpretation and application
of Article XX(g), the Panel limited itself to a restrictive interpretation of
the text of Article XX(g), reducing the possible scope of application of the
exception.l#t

The outcome of the disputes demonstrates that all the environmental
questions pivoted, to a large extent, on GATT Article XX. With the
intention of saving the trading system the adjudicatory bodies have
sometimes used unreasonable legal justifications and other times very
restrictive interpretations and reasoning as to why Article XX could not
be used. However, these claims threatened the trading system by causing

115 Report of the Panel, Thailand - Restrictions on Importation of and Internal Taxes
on Cigarettes, 1952-53, DSI0/R - 375/200 (Nov. 7, 1990).

119 LAWRENCE Q. GOSTIN, PUBLIC HEALTH LAW: PowEgR, DUTY, RESTRAINT 264 (2d ed.
2008).
22” Report of the Panel, Thailand - Restrictions on Importation of and Internal Taxes
on Cigarettes, 9750-57, DS10/R - 375/200 (Nov. 7, 1990). See also David P. Fidler & Martin
8. Certon, International Considerations, in LawW IN PUBLIC HEALTH PRACTICE 93, 116
(Richard A. Goodman et al. eds., 2d ed. 2007).

121 TARIO COSTA MOROSINI, THE MERCOSUR AND WTO RETREADED TIRES DISFUTE:
REHABILITATING REGULATORY COMPETITION IN INTERNATIONAL TRADE AND
ENVIRONMENTAL REGULATION 17 (2007).

12z Panel Report, Canada - Measures Affecting Exports of Unprocessed Herring and
Salmon, L/6268 - 355/98 (Mar. 22, 1988).

123 MASSIMILIANO MONTINL, The Necessity Prineiple as an Instrument to Balance Trade
and the Prolection of the Environmeni, in ENVIRONMENT, HUMAN RIGHTS AND
INTERNATIONAL TRADE 135, 148 (Francesco Francioni ed., 2001).

124 fd. at 148-49.
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could not be justified under the chapeau because of the discriminatory
element of the measure. More precisely, the Appellate Body considered
the manner of application of the measure, “disguised restriction on
international trade” and “arbitrary or unjustifiable discrimination”, and
not the specific contents of the measure as such, should not constitute
abuse of the exception.!34
Similarly, in the UUS - Shrimp dispute,135 although the Appellate Body

declared that the US import ban applied to shrimp for protecting
endangered turtles on the high seas and in foreign jurisdictions was
related to the conservation of exhaustible natural resources and thus
covered by Article XX(g), the exception was not applicable because the
measure was not justifiable under the chapeau of Article XX.138 In
paragraph 185 of its report the Appellate Body stated:

In reaching these conclusions, we wish to underscore

what we have not decided in this appeal. We have not

decided that the protection and preservation of the

environment is of no significance to the AMembers of the

WTO. Clearly, it is. We have not decided that the

sovereign nations that are Members of the WTO cannot

adopt effective measures to protect endangered species,

such as sea turtles. Clearly, they can and should. And we

have not decided that sovereign States should not act

together bilaterally, plurilaterally or multilaterally.

either within the WTO or in other international fora. to

protect endangered species or to otherwise protect the

environment. Clearly, they should and do.137
This is an important statement to support the protection of the
environment and advice to the WTO Member States to find proactively
and jointly a balance and an agreement between trade and environment
in the WTO and in other international contexts.

In the Asbestos case,!3 banning Asbestos on the basis of protecting

13t Chang-Fa Lo, The Proper Interpretation of ‘Disguised Resfriction on International
Trade’ under the WTO: The Need to Look at the Protective Effect, 4.J. Int. Disp. Settlement.
111, 111-37 (2013). See also Padideh Ala'i, Free trade or Sustainable Development? An
Analysis of the WIO Appellate Body's Shift to a More Balanced Approach to T.rt;de
Liberalization, 14 AM. U. INT'L L. REV. 1129. 1159 (1999). ‘

135 Appellate Body Report, United States - Im ort Prohibiti tai ]
Shrimp Products, WT/DS58/AB/R (QOct. 12. 1998);DPane1 R::;;'(t)‘n 5{1 Eséit‘gpatse:r—m}isgg
Prohibition of Certain Shrimp and Shrimp Products, WT/DSA8/RW (June 15, 2001)%:

Appellate Body Report, U'nr'ted States — Import Prohibition of Certain Shrimp and Shrimp
fgwum Reca)ulrse to Article 21.5 of The DSIS by Malaysia, WTO Doc. WT/DS58/ABRW
ct. 22, 2001). S ' ‘

. .135 Er:mt-U.lrich Petersmann, From “Member-Driren Govern ance” to Constitutionally
Limited “Multilevel-Trade Governance” in the WTO, in THE WTO ar TeN: THE
CONTRIBUTION OF THE DISPUTE v i . i i . al
Sons SETTLEMENT SYSTEM 86. 101 (Giorgio Sacerdoti et al. eds..

37 Appellate Body Report, United States - Im rbiti

_ y Re , ‘es - Import Prohibition of Certain Shri
Shrtmp;’rod}u;’tes, 9185, WTO Doc. WT/DS58/AB/R, (Oct. 12, 1998) (er{]p;;s?;naggl::i;np e

138 Panel Report, European Communities — Measur A ffecti .
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body has struck a balance between the protection of public health and
trade, while prioritizing the former in case of a serious public health
matter.

As a matter of fact, a relevant shift in the dispute settlement ruling
can be seen in the Tuna/Dolphin Case IT of 2011.1% In this case. Mexico
claimed that the US measures establishing the conditions for the use of a
“Dolphin-Safe” label on tuna products, which may vary depending on the
geographical area and location where the tuna 1s caught and the type of
vessel and fishing method by which it is harvested. breached Articles 11
and II1:4 of the GATT, as well as other articles related to the TBT
Agreement.1%9

As stated in the Appellate Body Report at Paragraph 172. tuna
caught by “setting on” dolphins is currently not eligible for a “dolphin-
safe” 1abel in the United States, regardless of whether this fishing method
is used inside or cutside the Eastern Tropical Pacific Ocean (ETP).150 As
described in footnote 355 of the Appellate Body Report, “the fishing
technique of ‘setting on’ dolphins takes advantage of the fact that tuna
tend to swim beneath schools of dolphins in the ETP. The fishing method
involves chasing and encircling the dolphins with a purse seine net in
order to catch the tuna swimming beneath the dolphins.”151

Even according to the recent compliance Panel Report requested
under Article 21.5 of the DSU, following the Panel and Appellate Body
Reports, tuna caught in the Eastern Tropical Pacific large purse seine
fishery, where most of Mexico’s fleet fishes are, could be labeled as
“dolphin safe” only if both the captain and an independent observer
certified that the tuna was caught without harming dolphins. Tuna
caught in all other fisheries would require only a captain certification
with a lower level of costs for the final product. These relevant differences
amounted to de facto discrimination against Mexican tuna and tuna
products because such tuna were subjected to additional burdens and
costs not faced by tuna caught by other WT'O Members.

The WTO Panel started addressing the question of whether a
voluntary labeling requirement can be conceived of as a technical
regulation that must comply with the TBT Agreement where a legal test
will then be conducted to check if the measures are applied in a
discriminatory manner and, if so, whether they are more trade restrictive

'® Panel Report, United States — Measures Concerning the Importation. Marketing and
Sale of Tuna and Tuna Products, WTO Doc. WT/DS381/R (Sept. 11, 2011): Appellate Body
Report, United States - Measures Concerning the Importation, Marketing and Sale of Tuna
and Tuna Products, WTO Doe. WT/DS381/AB/R (May 16, 2012): Panel Report. United States
- Measures Concerning the Importation, Marketing and Sale of Tuna and Tuna Products
Recourse to Article 21.5 of the DS by Mexico, WT'O Doc. WT/DS381/RW (Apr. 14, 2015) ’

18 Vicki Waye, International Trade Law, Climate Change and Carbon F'o.ofp;inting- in
SUSTAINABLE BUSINESS: THEORY AND PRACTICE OF BUSINESS UNDER SL'STA‘-U\'ABIL’ITY
PRINCIPLES 251, 255-56 (Geoffrey Wells ed. 2013). o

150 Appellate Body Report, United States — Measures Concerning the Importation,

Marketing and Sale of Tuna and Tuna Products, 1172, WTO Doc. WT/DS381/AB/R May
16, 2012), ’ :
1 I, 969.

.,.,.,. ..
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than necessary to fulfill a legitimate objective.!52 [n this situation the
Panel did not find the US measures discriminatory since they applied to
capture method rather than the national origin of the products. However,
the Appellate Body reversed the Panel’s finding and judged these
measures as discriminatory, considering that the US measures de facto
granted most US products and like products from other WTO Members
better conditions and corresponding, relevant competitive advantages to
access the US market that did not apply to Mexican tuna products.152 The
Appellate Body further developed this reasoning and noted that, “the US
measure does not address mortality (observed or uncbserved) arising
from fishing methods other than setting on dolphins outside the ETP, and
that tuna caught in this area would be eligible for the US official label.”154

Moreover, the Appellate Body reversed the Panel's findings that
Mexico had demonstrated that the US “Dolphin-Safe”labeling provisions
are more trade-restrictive than necessary to fulfill the United States’
legitimate objectives.!® The Appellate Body considered that the Panel’s
analysis and its comparison between the challengped measure and
Mexico’s proposed alternative measure was imprecise and inconsistent
and that “the Panel erred in concluding, in paragraphs 7.620 and 8.1(b)
of the Panel Report, that it has been demonstrated that the measure at
issue is more trade restrictive than necessary to fulfil the United States’
legitimate objectives, taking account of the risks non-fulfilment would
create.” 15 For this reason, the Appellate Body reversed the Panel’s
findings that the measure at issue is inconsistent with Article 2.2 of the
TBT Agreenient 157

This case shows the WTO’s clear shift from favoring trade openness
over environmental concerns. Compared with the decision in the previous
Tuna GATT/WTO cases, the decision in the Tuna/Doiphin Case II of
2011, recognizing the protection of the environment and sustainable
development in the TBT Agreement as a means of derogation from the
provisions (when applied in a non-discriminatory way) and against the
principle of territoriality (that was strictly applied in Tuna-Dolphin Case
D, 158 clearly demonstrates an attempt to reconcile trade rules with

NTCs.159
The EU Seals case, in which the “public morals” exception contained

152 Sofya Matteotti & Olga Nartova, Implementation and Monitoring of Process and
Production Methods, in TRADE AGREEMENTS AT THE CROSSROADS 167, 171-72 (Susy Frankel
& Meredith Lewis eds., 2013).

15 Waye, supra note 149, at 256. .
11 Appellate Body Report, United States — Measures Concerning the Importation,

Marketing and Sale of Tuna and Tuna Products, 9251, WTO Doc. WITDS381/AB/R (May
16, 2012) (citations omitted).

133 fd. 91333,

156 Id, G331,

157 RAFAEL LEAL-ARCAS, CLIMATE CHANGE AND INTERNATIONAL TRADE 131 (2013).

154 Report of the Panel, United States - Restrictions on Imports of Tuna, DS21/R (Sep.
3, 1991).

‘5“)JAMES K. R. WaTsoN, THE WTO AND THE ENVIRONMERT: DEVELOPMENT OF

COMPETENCE BEYOND TRADE 190 (2012).




82 COLUMBIA JOURNAL OF ASIAN LAw [Vol. 30:51

in Article XX(a) of the GATT was raised related to an “environmental
igsue” like the inhuman method of hunting seals, also demonstrates the
emergence of environmental concerns in WTO case law.1%0 However, in
EU Seals, the result was different because the respondent could not
successfully verify the chapeau of Article XX. Still, the Appellate Body
upheld the Panel’'s finding that the EU Seal Regime is "necessary to
protect public morals” within the meaning of Article XX(a) of the GATT
1994, Nevertheless, it is Article XX of the GATT that represents a
deliberate determination to grant WT'O Member States the decision on
the scope of a domestic measure regarding NTCs.'5! One might say that
Article XX of the GATT provides the last bit of sovereignty left to the
Member States in the WTO system. It allows a country to impose trade
restrictions when requirements under Article XX are met. Likewise,
quantitative restrictions on trade and discriminatory regulation of
foreign commerce under some circumstances which also include
environmental laws could be applied.i52 Yet, some States employ trade-
restrictive measures to protect domestic industry. Furthermore. some
countries tried to benefit from the exceptions mentioned in Article XX to
alter other states’ trade policies within their own jurisdiction.

Most scholars agreed that it was impossible for China to maintain a
perfect implementation record following its accession to the WTO (as has
happened to all WTO Member States), and disputes over the correct
implementation of China’s WTO obligations were certain to arise.l%3 The
high risk of China’s non-compliance with WTO rules meant that China
had to accept the instruments, procedures, and multilateral (as opposed
to bilateral) framework of the WTO dispute settlement system despite
China’s legal culture and past resistant attitude towards international
adjudication.!64

Among the WTO’'s many challenges, environmental protection is one
of the most debated NTCs within the organization. Certainly,
Multilateral Environmental Agreements (MEAs). the ongoing
international negotiations on climate change, and the increasing number
of countries with sophisticated environmental laws and regulations have
pushed the WTO to gradually open its door to environmental concerns.
However, considering the high diversity of interests and needs of the
Member States, when States attempt to justify trade barriers or different

150 Panel Report, European Communities - Measures Prohibiting the Importation and
Marketing of Seal Products, WTO Doc. WT/DS400/R, WT/DS401/R (Nov. 25, 2013
Appellate Body Report, European Communities - Measures Prohibiting the}m;;orm;tion a;n;;‘
Marketing of Seal Products, WTO Doc. WT/DS400/AB/R, WT/DS401/AB/R (Mav 22 2014)

181 Priesen, supra note 103, at 279-300. o ! )

162 o,

162 Craig Pouncey et al., China as a WT0O Member: Sy i ]
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WITH CHINA 1, 19-20 (Jonathan Reuvid & Li Yong eds. 2008) ¢ fones, tn DOING BUSINESS
151 Mareia Don Harpaz, Sense and Sensibilities of China : - 1
: and WTO Sett Y
AND GLOBAL TRADE GOVERNANCE: CHINA'S FIRST DECADE T TI-;E Ie\;r_zent, e
QORGANIZATION 233, )
at 193.226.
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240 (Ka Zeng & Wei Liang eds., 2013). See also Farah. supra note 45,
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and can be seen as the root cause of the two main strategies adopted by
China to support, boost, and foster its domestic industry: on the one hand,
the limitation of the quantity of raw materials that can be exported
(export restraints) and, on the other, of the possibility for foreign firms to
access the Chinese market. Under both strategies, the government plays
a crucial role.

In fact, when it comes to NTCs, the main WTQ disputes involving
China and concerning NTCs related to environmental matters
specifically are China - Raw Materials!™ and China — Rare Earths. 178

In the first dispute, Beijing imposed restrictive measures on the
export of nine types of raw materials, in particular various forms of
bauxite, coke, fluorspar, magnesium, manganese, silicon carbide, silicon
metal, vellow phosphorus, and zinc. The US, the EU, and Mexico
challenged these measures claiming that they breached China’s
commitments under China’s Accession Protocol Part 1,17 para. 1.2, Part
I, para. 5.1, Part I, para. 5.2, Part I, para. 8.2, Part I, para. 11.3 and GATT
Articles VIII, VIII:1, VIII:4 X:1, X:3 (a), XI:1180 since the new regulations
constituted export duties, export quotas, export licensing, and minimum
export price requirements.i8i

These exports restraints increased the prices of raw materials at the
global markets and, as a consequence, the Chinese domestic industries
gained advantage through sufficient supply and lower prices. The
Chinese Government claimed that these measures were justified under
Article XX of the GATT.

In fact, China had stated among its arguments that some of its export
duties and quotas were justified because they were measures “relating to
the conservation of exhaustible natural resources” for some of the raw
materials. However, China was unable to provide evidence that it
adopted these restrictions in conjunction with measures applicable to
domestic production or consumption of the raw materials so as to
conserve the raw materials. It is important to highlight here that even
though the decision did not favor China, the Panel acknowledged that
China appeared to be on the path to adopting a legal framework to justify
its quotas under WTO rules, but that the framework was not yet WTO-
consistent because it still needed to be put into effect for domestic
producers to avoid any accusation of wiolating the WTO non-

discrimination principles.

177 Panel Report, China - Measures Related to the FExportation of Various Raw
Materials, WTO Doc. WT/DS394/R, WT/DS395/R, WTVDS398/R (Jul. 5, 2011); Appellate
Body Report, China — Measures Related to the Exportation of Various Row Moterials, WTO
Doc. WT/DS394/AB/R, WT/DS395/AB/R, WT/DS398/AB/R (Jan, 30, 2012).

1’4 Panel Report, China — Measures Related to the Exporiation of Rare Earths,
Tungsten, and Molybdenum, supra note 77; Appellate Body Report, China - Measures
Related io the Exportation of Rare FEarths, Tungsten, and Molybdenum, WTQ Doc.
WT/DS43 VAB/R, WIVDS432/AB/R, WI/DS433/AB/R (Aug. 7, 2014),

7% Accession of the People’s Republic of China, WTO Doc. WT/L/432 (Nov. 23, 2001).

12 GATT, supra note 98, at arts. VIII: 1{a), X:1, X:3(a) & VI:1.

it Butcher, supra note 86, at 72-73.
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As to the other raw materials, China claimed that its export quotas
and duties were fundamental and necessary in view of protecting the
public health and its people. Unfortunately, China could not produce
evidence that the adopted measures, such as export duties and quotas,
would reduce pollution, in the short or long-term, and therefore improve
the health of its citizens.

The Panel and Appellate Body had to examine whether China could
use Article XX to justify its failure to comply with 1ts commitments under
Paragraph 11.3 of China’s Accession Protocol. In China - Publications and
Audiovisual Products, China's defense based on Article XX was allowed
as the language of paragraph 5.1 of China's Accession Protocol granted
China the right to regulate trade.!52 Taking note of the same, the
Appellate Body in China - Publications and Audiovisual Products stated
that the language of Paragraph 11.3 being in contrast to paragraph 5.1,
does not suggest that China may have recourse to Article XX to justify a
violation of its obligation to eliminate export duties.!%3

Thus, the debate over the place of the Accession Protocols in the WTQ
multilateral system continues since the basis on which WTQ Accession
Protocols take legal effect has not been raised in the DSB.!*4 That is why,
for instance, the Appellate Body had the opportunity to take a different
reasoning concerning the application of Article XX to the Accession
Protocols. Moreover, the Appellate Body confirmed the Panel's position
that even if Article XX was applicable in this case, China has failed to
provide a link between the measures taken and the objective of protecting
the environment and public health.i® Thus, the NTCs argument was
rejected.

The second dispute, China —~ Rare FKarths, concerned export
restriction measures that Beijing adopted on Rare Earths. Tungsten, and
Molybdenum (which are raw materials used in the production of various
kinds of electronic goods), 186 with the justification of protecting the
environment, preserving resources, reducing pollution caused by mining,
and promoting sustainable development, 187 According to China’s
Accession Protocol, China must eliminate all export duties except for

#2 Panel Report, China —~ Measures Affecting Trading Rights and Distribution Sertices
for Certain Publications and Audiovisual Entertainnient Products, WTO Doc. WT/DS363/R
(A.ug. 12, 2009); Appellate Body Report, China — Measures Affecting Trading Rights and
Disiribution Services for Certain Publications and Audiovisual Entertainment Products
WTO Doc. WI/DS363/AB/R (Dec. 21, 2009). '

.183 Appellate Body Report, China — Measures Affecting Trading Rights and Distribution
Services for Certain Publications and Audiovisual En tertainment Produets, *291, WTO Doc
WT/DS363/AB/R (Dec. 21, 2009); Butcher, supra note 88, at 72.73. ‘ ‘ l

151 Kennedy, supra note 76, at 46-17.

185 Butcher, supra note 86, at 73.

18 Panel Report, China - Measures Related to the Exportati
Tungsien, and Molybdenum, WTO Doc. WT/DS43 /R, W’I‘:’DSJ:;:.;(})27 f?,\{?/’;);ngfcl;re@?aﬂg;’
2014); Appellate Body Report, China - Measures Related to the E.q;orration c;ch;re E;;rr:fhs‘

Tungsten, and Molybdenum WTO  Doc WTIDS.13 .
4 : 131/AB/R. WT/DS4132/AB
WT/DS433/AB/R (Aug. 7, 2014). See also Butcher, supra note 86, ar 74 DS ISABIR.

187 See Butcher, supra note 86, at 76.
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resource, which is what the challenged export quotas were designed to
do. In particular, the main objective of the measures adopted by the
Chinese Government was to favor domestic extraction and secure
preferential use of those raw materials by Chinese domestic industries.

Another relevant issue that was examined at the Appellate Body level
relates to China’s claim of “intrinsic relationship” between Article X1I:1
of the Marrakesh Agreementi®® and Paragraph 1.2 of China's Accession
Protocol. The Appellate Body stated that “the Marrakesh Agreement. the
Multilateral Trade Agreements, and China’s Accession Protocol form a
single package of rights and obligations that must be read together.”1%0
The Appellate Body found that Paragraph 1.2 of China's Accession
Protocol, which provides that the Protocol “shall be an integral part of the
WTO Agreement,” builds a bridge between the package of Protocol
provisions and the package of existing WTO rights and obligations.

However, this statement does not provide an answer to whether there
is an objective link between an individual provision in China's Accession
Protocol and China’s existing obligations under the Marrakesh
Agreements and the Multilateral Trade Agreement or whether China can
rely on the existing general exceptions in these Agreements to justify a
breach of its commitments under China's Accession Protocol for NTCs, in
general, and environmental concerns, in particular.!9!

The WTO has crossed a long road when it comes to balancing the
relation between trade and NTCs where the Panels and Appellate Body's
Jurisprudence has ensured respect for NTCs including environmental
matters at the expense of trade in several cases. as it was shown above.
However, the accession of new WTO Members resulted in new obligations
(WTO Plus Obligations} upon the acceding countries (most of them
developing or emerging economies) which were stipulated in their
Accession Protocols.

There is an ongoing debate as to whether such an increase of WTO
Plus Obligations is fair and, as described through the casze law ahbove,
whet_her the WTO commitments included in the Accession Protocols can
be ymlated on the basis of expectations stated in the GATT. mainly
Art.mle'XX, since they should represent “g single package of rights and
obligations that must be read together.” It is arguable that these potential
limitations on thle use of Article XX of the GATT may be considered a new
form of unfair discrimination perpetuated against dev

. ) eloping countries
which are gradually entering the WTO. This is even 1

ess justifiable if it

8% Marrakesh A iahi . ]
B6TUNTS. 19554. greement Establishing the Warld Trade Organization. Apr. 15. 1994,

180 Appellate Body Report, China -~ Measures Rel
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measures relating to the products of prison labor (XX(e)).204 Article XX(g)
is primarily an economic and environmental provision since it relates to
natural resources, but it has human rights ramifications In some
circumstances.295 Moreover, Article XX(a), XX(b), and XX(e) require that
a measure satisfy the “necessity” test to justify non-economic objectives,
which implies that trade issues are prioritized over other objectives .2
The jurisprudence of the Panel and Appellate Body in several WTO cases
related to either environmental or health concerns. such as the US-
Shrimp case,27 highlights the fact that Article XX offers a significant
mechanism, and room for State sovereignty, for justifying discriminatory
treatment to respond to measures from other Member States that affect
NTCs. It was shown through the US-Shrimp case that Article XX imposes
limitations on the use of trade measures for non-trade policy purposes.
but those measures may find justification under Article XX 20 Yet,
Member States have rarely mentioned the reference to human rights in
their petitions or arguments developed before the WTO, and they are not
present in the Panel or Appellate Body findings.20% This is due to the
restrictive interpretation of Article XX applied in the Panels decisions
and reasoning based on their views about the very deep meaning and
purposes of the GATT, while the Appellate Body's decisions regarding
Article XX show that an exception, in particular a general exception like
the ones included in Article XX, should be treated like any other treaty
provision which must be interpreted according to its terms. context, and
in light of the core object and purpose of such a treaty.210

Furthermore, the GATT 1979 Agreement on Technical Barriers to
Trade,?!! also called Tokyo Round Standards Code. adopted the notion of

4 SARAN H. CLEVELAND, Human Rights Sanctions and the World Trade Organisation,
in ENVIRONMENT, HUMAN RIGHTS AND INTERNATIONAL TRADE 199, 233 (Franeesco
Francioni ed., 2001).

@5 AnaM MCBETH, INTERNATIONAL ECONOMIC ACTORS AND HUAAN RIGHTS 119(2011).

208 AMAQ, supra note 203, at 224,

%7 Panel Report, United States — Import Prohibition of Certain Shrimp and Shrimp
Products, WTO Doc. WI/DS58/RW (June 15, 2001): Appellate Body Report, [ nited Stafes
- Import Prohibition of Certain Shrimp and Shrimp Products, WTQ Doc. WT/DS58/AB/R
(Oct. 12, 1998); Panel Report, United States - Import Prohibition of Certain Shrimp and
Shrimp Products, Recourse to Article 21.5 of the DSU by Malaysia, WTMS38/ABRW {Oct.
22, 2001); Appellate Body Report, United States — Import Prohibition of Certain Shrimp and
Shrimp Products Recourse to Article 21.5 of The DSU by Malavsia, WTO Doc.
WT/DSBS/AB/RW (Oct. 22, 2001). “ o

28 ANTHONY CASSIMATIS, HUMAN RIGHTS RELATED TRADE MEASURES [NDER
INTERNATIONAL LAW 336G (2007).

29 NIELS BEISINGHOFF, CORPORATIONS AND HUMAN RIGHTS: AN ANALYSIS OF ATCA
LITIGATION AGAINST CORPORATIONS 57 (2009). —

' 20 ANDREW NEWCOMBE, General Exceptions in International Investments Agreements
in. SUSTAINABLE DEVELOPMENT IN WORLD INVESTMENT LAW 351 363-64 (Marie-Clairt;
Cordonier Segger, Markus W. Gehring & Andrew Paul Newcomb edls.. 2010)

@1 At the end of the Tokyo Round in 1979, after several vears of negotiat-ions since year
1947, 32 GATT Contracting Parties signed the plurilat:aral Agreement on Techl:lical
Barriers to Trade (TBT) which was called the Tokyo Round Standards Code. [ts provisions
were further expanded through the adoption of the TPR Agreement in -1995pwith the
creation of the WTO., See Techrical Barriers to Trade. Technical Explanation, Technical
Information.  on  Technical Barriers to Trade, WorLD Trf:ADE ORG)ANIZATIO\:'
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Non-Product-Related (NPR) Process and Production Methods (PPM). The
NPR PPM requirements refer to measures that target the production
methods of goods, starting from the consideration that not all the
processes are in themselves equivalent in terms of the societal effects to
obtain a specific final product.?!2 PPM measures are divided into two
categories: Product-Related measures that may have detectable and
identifiable leftovers inm the final product and Non-Product Related
measures that do not have any visible or verifiable leftovers in the final
product, but may still have effects beyond the product itself.213 The GATT
1947 and WTQ Panel and Appellate Body reports have not adopted any
cases with a leading ruling, which clarified in a definitive or at least clear
way the treatment to be granted to the NPR PPMs under general trade
liberalization rules.214 Nevertheless, it appears that exceptions in GATT
Article XX have the capacity to protect unilateral NPR PPM measures as
the Tuna/Dolphin Case II of 2011 (“Dolphin-Safe” Labeling), where
consumers’ choice was based on the method of production rather than the
product itself, as previously showed.?'5 The further relevant step in this
legal reasoning is the application of the NPR PPMs to human rights
issues. It has to be highlighted that the Panel and Appellate Body cases
have developed and clarified the conditions for evaluating the “likeness”
of two products through the use of the four criteria analysis (set by the
Border Tax Adjustments) which do not need to be cumulative: (1) the
properties, nature, and quality of the products; (ii) the end-uses of the
products; (iil) consumers' tastes and habits—more comprehensively
termed consumers’ perceptions and behaviors-—in respect of the products;
and (iv) the tariff classification of the products.216 If the NPR PPMs would
become, for example, a fifth criteria in this list, it would be more likely
for countries to adopt trade-related human rights measures despite their

https://www.wto.org/english/tratop_e/tht_e/tbt_info_e htm.,

22 QECD, PROCESSES aND PRODUCTION METHODS (PPMS). CONCEPTUAL FRAMEWOREK
AND CONSIDERATIONS ON USE OF PPM-BASED TRADE MEASURES 15-16, OECD Doc No.
OECI/GDOT137 (1997), http:/fwww.oecd.orglofficialdocuments/publicdisplaydocumentpd f

[eote=0CDE/GD(97)137&docLanguage=En.
218 [ATERYNA HOLZER, CARBON-RELATED BORDER ADJUSTMENT AND WTO Law 93

2014).
( 211 [rona CHEYNE, Consumer Labelling in EU and WTO Law, in LIBERALISING TRADE
N THE EUJ AND THE WTO: A LEGAL COMPARISON 309, 319 (Birgitte Egelund Olsen, Karsten
Engsig & Sanford E. Gaines Serensen eds., 2014).

215 Jd. See qlse Panel Report, United States — Measures Concerning the Importation,
Morketing and Sale of Tuna and Tuna Products, WTO Doc. WT/DS381/R (Sept. 11, 2011);
Panel Report, United States — Measures Concerning the Importation, Marketing and Sale of
Tuna and Tuna Products, Recourse to Article 21.5 of the DSU by Mexico, WTO Doc.
WT/DS381/RW (Apr. 14, 20158).

216 Appellate Body Report, European Communities — Measures Affecting Asbestos and
Asbestos-Containing Products, supra note 138, at $101. See also Panel Report, Japan ~Taxes
on Alcoholie Beverages (“Japan — Alcoholic Beverages”), WTO Doc. WI/DS8/R, WT/DS10/R,
WT/DS1 /R, (adopted 1 November 1996, as medified by the Appellate Body Report, WTO
Doe. WT/DSS/ABR, WT/DS10/AB/R, WT/DS11/AB/R); Appellate Body Report, Japan -
Alcohalic Beverages, WTO Doc. WI/DS8/AB/R, WT/DS10/AB/MR, WT/DS11/AB/R (adopted 1

November 1996).
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that the WTO agreement should not be read in “clinical isolation from
Public International Law” 223

The above-mentioned matters create additional challenges for the
WTO legal system that strives for trade openness, however, while taking
NTCs into consideration. If the WTO succeeds in fully integrating human
rights issues into the system through the adoption of further provisions
in the WTO Agreements and/or thanks to a more straightforward and
solid case law, it would constitute a further tool to protect and guarantee
human rights even when trade is concerned, recognizing the existing (and
necessary) interdependence between the two systems. As a matter of fact,
a completely different analysis should be dedicated to the indirect impact
that accession to the WT'O may produce in terms of domestic legal reforms
of the WTO acceding Member States, including new regulations that
would strengthen the protection of human rights. It has to be noted that
following China’s accession to the WTO in 2001, the 10t National
People’s Congress (NPC) at its 20d Session on March 14, 2004, approved
important amendments to the Chinese Constitution2?? relevant to the
discussion. While the WTO accession was not the sole reason for this
move toward reforms, it is to be noted that several internal political
concerns played an essential role in fastening and creating the political
consensus for the adoption of those amendments in the Chinese
Constitution, even as an internal response to WTO membership and
consequent liberalization.

The more leftist intellectuals in China sharply contested China’s
WTO accession because of the impact it would have had on a country that
still describes itself in Article 1 of its Constitution as “a socialist State
under the People’s democratic dictatorship led by the working class and
based on the alliance of workers and peasants”. Those intellectuals
considered globalization, free-trade, and liberalistic principles, which are
intrinsic parts of the WTO, to be disruptive for the interests of the
Chinese people,

If we carefully analyze the amendments to the Chinese Constitution,
we can find many relevant and interesting changes. In particular, a third
paragraph has been added to Article 33: “The State respects and
preserves human rights.” After the adoption of this amendment, the
question which arose was whether the Chinese Government would take
actions and implement reforms to respect the spirit of the law or whether
Article 33 would remain hollow. It seems that the Labor Contract Law of
the People’s Republic of China,??5 which went into effect on 1 January
2008, is one of the first relevant consequences of the human rights

223 CHIEN-HUEI WU, WTO AND THE GREATER CHINA: ECONOMIC INTEGRATION AND

DiSPUTE RESOLUTEON 99 (2012). - . . _
221 XTANFA (1982) (China). See also Chen Jianfu, The Revision of the Constitution in the

PRC. 53 Cuina PERSPECTIVES. 1, 4-9 (2004). o
22 Zhonghua Renmin Gongheguo Laodong Hetong Fa (PEARZMBFHEEE)

[Labor Contract Law of the People’s Republic of China} (promuigated by the Standing
Comm. Nat'l People’s Cong., June 29, 2007, effective Jan. }, 2008, amended Dec. 28, 2012).
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amendment to implement the Chinese Constitution in the Chinese legal
system, followed by the Law of the People’s Republic of China on the
Prevention and Control of Occupational Diseases??6 and by the Work
Safety Law of the People’s Republic of China.??” Then. it is also significant
to highlight the clear reference in the Chinese Constitution to the
protection of private property (“Citizens’ lawful private property is
inviolable”)228 and the obligation to compensate in case of expropriation
or requisition.??9 Furthermore, the second paragraph of Article 11 of the
Chinese Constitution states that the “State protects the lawful rights and
interests of the non-public sectors of the economy such as the individual
and private sectors of the economy. The State encourages, supports and
guides the development of the non-public sectors of the economy and, in
accordance with law, exercises supervision and control over the non-
public sectors of the economy.”230 A fourth paragraph was added to Article
14: “The State establishes a sound social security system compatible with
the level of economic development.” This article further develops the
meaning of Article 33 of “the respect and preservation of human rights”
calling for a concrete change in the lives of Chinese citizens by
establishing a “sound social security system.” The Chinese Government
has adopted several different laws to implement this principle in the
Chinese legal system like the Law of the People’s Republic of China on
Protection of the Rights and Interests of the Elderlv 231 the Mental Health
Law of the People’s Republic of China,??? and, to a certain extent. also the
Resolution of the Standing Committee of the National People's Congress
on Adjusting and Improving the Family Planning Policy. Of course,
beyond the letter of all these laws and regulations. the Chinese
authorities and officials need to effectively implement the spirit of these
laws in day-to-day practice to meet the relevant and overreaching
objectives to improve the Chinese population’s quality of life.

Having taken into consideration all these issues. in the author's
opinion, the WTO has indirectly contributed to these Chinese legal
reforms, which better protect the rights of Chinese workers and citizens

28 Zhonghua Renmin Gongheguo Zhiyebing Fangzhi Fa (/15 A R H B IR b 55152 15)
[Law of the People's Republic of China on the Prevention and Treatment of Occupational
Diseases] (promulgated by the Standing Comm. Nat'l Pegple's Cong.. Oct, 27. 2001
amended Dec. 31, 2011). ' ’

“#"Zhonghua Renmin Gongheguo Anquan Shengchan Fa (1145 A <25 Ha #EFR)
[Work Safety Law of the People’s Republic of Chinal (promulgated hy the Standing‘ Comm
Nat'l People’s Cong., June 28, 2002, amended Aug. 27. 2009). ) .

228 XTANFA art. 13 (1982) (China).

229 Jd.

2% Jd. art. 11.

%1 Zhonghua Remin Gongheguo Laonian Ren Quanyi Baozhan 23012 Ni4
Xinding) (PEARHMEEF ANSEEZQ012 £851T) [L;w of the Pegop};‘;s (]igl;b{fcm;
China on Protection of the Rights and Interests of the Fld H
Standing Comm. Nat'l People's Cong., Dec. 28, 2012).

2 Zhonghud Rénmin Gonghégud Jingshén Weishéng Fa» (h
[Mental Health 1aw of the People’s Republic of China} (Prom
Comm. Nat'l People’s Cong., June 26, 2012, effective Mav 1, 2013

erly] (Promulgated by the

EARSANEER DS
ulgated by the Standing
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as a whole and balance the effects that globalization and free trade would
have brought in the Chinese internal legal system. In sum, when the link
between trade and human rights is taken into account, we need to
carefully evaluate, from a comparative law perspective, the new Member
States’ internal legal reforms to protect human rights, following their
WTO accession, and not only those reforms that are specifically addressed
by the WTO Agreements and practice.

4. Guaranteeing Food Security at the National Level while Embracing
International Trade Regulations

The United Nations established the Food and Agriculture
Organization (FAO) in 1945 as a specialized agency during the First
Session of the FAO Conference held in Quebec City, Canada. The FAQ is
certainly the international organization designed to cover most of the
issues related to food security, food safety, and agricultural products, but
the relations and conflicting areas among these relevant issues and
international trade regulations are quite evident. Since GATT 1947,
NTCs have been included in agriculture trade policy and negotiations,
mainly for the important role they play in this specific field for the
national security and stability of the countries. During the ongoing
negotiations and in particular during the Uruguay Round, this definition
has evolved such that the NTCs include “food security, food safety and
quality, rural development and animal welfare”. 283 Food security
emerged as a NTC that shall be taken into account in the reform of
agricultural trade.?3+ Food security was, for the first time, defined at the
global level during the 1974 World Food Summit as the “availability at
all times of adequate world food supplies of basic foodstuffs to sustain a
steady expansion of food consumption and to offset fluctuations in
production and prices.”235 This definition gives us the idea that when the
issue started to appear as a global concern, States mainly considered food
security in terms of volume and stability of food supplies. Throughout the
years, this concept has evolved and has been redefined at various World
Summits, Conferences, and FAO Reports such as those in 1983, 1996, and
200123 and reports from other International Organizations and fora,
such as the 1986 World Bank (WB) Report on “Poverty and Hunger™?37

23 Simpson & Schoenbaum, supra note 25, at 402.
21 MICHAEL BLAKENEY, INTELLECTUAL PROPERTY RIGHTS AND FOOD SECURITY 10

(2009).
25 World Food Conference, Rome, Nov, 5-16, 1974, Report of the World Food

Canference, UN. Doc. E/CONF.65/20.

26 Director General of the FAO, World Food Security: A Reappraisal of the Conrcepts
and Approaches’ CFS 83/4, Rome, 1983; World Food SBummit, Nov. 13-17, 1996, Rome
Declaration on World Food Security and World Food Summit Plan of Action, WFS 96/REP
Part One, Rome, 1986.; Food and Agriculture Organization, The State of Food Insecurity in

the World 2001, Rome, 2002.
217 WORLD BANK, POVERTY AND HUNGER: ISSUES AND OPTIONS FOR FOOD SECURITY IN

DEVELOPING COUNTRIES (1986), http://documents.woridbank.org/curated/en/16633146799
0005748/Poverty-and-hunger-issues-and-options-for-food-security-in-developing-countries.
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with incredible disharmonies and conflicting interests in which the lack
of truly enlightened global governance means that most actions have not
been based on global justice and sustainable development. Many
sovereign States are not able to produce independently what they need
or, even when they could, are not able to fully exercigse their own
decisions. Free trade, liberalism, and neo-liberal economic reforms have
certainly improved the situation in many developing countries, reducing
poverty and increasing wealth for quite some time and for a growing part
of the population. However, too much room has been given merely to
“economics,” and the lack of robust laws and regulations to balance
economic analysis and objectives with sustainable development24 has
left the global governance, and indirectly the decision making process, in
the hands of a handful of multinational companies or, even worse, groups
that exercise control beyond the borders, operating without any
transparent legal identity.

Most multinational corporations are not interested in sovercignty,
national security, and food security issues other than to protect and profit
from their business investments. Actually, they benefit from the
fragmentation of international law,2%% and they operate more easily in
countries where the rules are less stringent, generally in developing
countries. 246 The limited presence of laws and regulations eases the
environment for corporations because they can operate more freely.
Multinational corporations are generally profit-driven and may
implement their objectives more thoroughly when deep liberalism is
adopted, which gives individuals and private initiatives wide latitude as
opposed to the invasive involvement of the State. However, it is now clear
that strong liberalist principles do not create a fairer world on their own,
but they risk facilitating a world ruled by unelected, authoritarian, and
profit-driven (opposed to human development oriented) organizations
such as some (not all) multinationals. They do what they are supposed to
do to make a profit and otherwise benefit their shareholders. It is not
formally and institutionally their role to auto-regulate their actions if
they are not requested to do &0 or if the rules of the game do not directly

21+ Regarding the risks posed by neoliberalism for food security and sustainable
development, see Carmen G. Gonzalez, Trade Liberalization, Food Security and the
Environment: The Neoliberal Threat to Sustainable Rural Development, 14 TRANSNATL L.
& CONTEMP. PROBS. 419, 465-69 (2004).

245 (On the fragmentation of international law, see PATRICK DAILLIER & ALAIN PELLET,
DROIT INTERNATIONAL PUBLIC 642-728 (7d ed. 2002); MIREILLE DELMAS-MARTY, LES
FORCES IMAGINANTES DU DROIT (D). LE PLURALISME ORDONNE 7-8 (2008) (“Ce qui domine
le paysage, loin de l'ordre juridique au sens traditionnel, c’'est le grand désordre d’'un monde
tout & la fois fragmenté a I'excéds, comme disloqué par une mondialisation anarchique, et
trop unifié, voire uniformisé par Pintegration hégemonique qui se realise simultanéament
dans le silente du marché et le fracas des armes.”) See also Francis Snyder, Geverning
Eeconomic Globalisation: Global Legal Pluralism and European Law, 5 EUR. L. J. 334, 334-
35 (1999). )

216 Laurence Boy, Le Décifit Démocratique de la Mondialisation du Diroit Economique
el le Réle de la Société Civile, 3 REVUE INTERNATIONALE DE DROIT ECONOMIQUE 479-82

(2003).
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the European Union promoted the establishment of a “Food Security Box”
to enhance the trading capacities of developing countries. Among the
different objectives was a proposal to include special provisions to support
the agriculture sector.?*? It has been proposed that any future WTO
Agreement must grant the right to any other WTO Member State to
produce domestically a certain percentage of agricultural production to
feed the population. This domestically produced agricultural production
should also have minimum standards in terms of quantity of calories
consumed or some other objective guantity and quality measurements
without any possibility for other countries to forbid these practices.250
This measures would be particularly important for developed countries
to counterbalance the potential strong negative effects of tariff reductions
on their agricultural sector.

When it comes to evaluating WTO case law involving food security
issues, one must immediately look at the EC-Hormones case?5! in which
the KU imposed a ban on the domestic sale and import of meat or meat
products from cattle that were treated with six kinds of natural or
synthetic hormones for the purpose of growth promotion. The US and
Canada challenged the measure on the basis of the Agreement on
Sanitary and Phytosanitary Measures (8PS),252 while the EU justified it
on the basis of the precautionary principle.253 The Appellate Body upheld
the Panel’s finding that the EU import prohibition was inconsistent with
Articles 3.3 and 5.1 of the SPS Agreement, but rejected the Panel’s
interpretation, stating that the requirement that SPS measures be “based
on” international standards, guidelines or recommendations under
Article 3.1 is not equivalent to requiring that SPS measures must
“conform to” such standards. In particular, under Article 3.3 of the SPS
Agreement, “Members may introduce or maintain sanitary or
phytosanitary measures which result in a higher level of sanitary or
phytosanitary protection than would be achieved by measures based on
the relevant international standards, guidelines or recommendations, if
there is a scientific justification, or as a consequence of the level of

29 Michael John Westlake, Addressing Marketing and Processing Constraints that
Inhibit Agrifood Exports a Guide for Policy Analysts and Plunners, FAO AGRICULTURAL
SERVICES BULLETIN No. 160, at 12 (2005), http://ucanr.edu/datastoreFiles/234-2088.pdf.

20 Simpson & Schoenbaum, supra note 25, at 406-08. )

#1 Panel Report, EC - Measures Concerning Meat and Meal Products (Hormones)
Complaint by the United States, WTO Doc. WT/DS26/R/UUSA (Aug. 18, 1897); Appellate Body
Report, EC - Measures Concerning Meat and Meat Products (Hormones), WTQO Doc.
WT/DS26/ABR, WT/DS48/AB/R (Jan. 18, 1998).

2 World Trade Organization, Understanding the WTO Agreement on Sanitary and
Phytosanitary Measures, WORLD TRADE ORGANIZATION, (May 1998},
https:/.’www.wco.org,’english]tratop__efsps_e/spsundﬁe.htm (last visited May 23, 2017).

253 This principle means that precautionary action must he taken before scientific
certainty of cause and effect is established. See Lucy Emerton et al, Eeconomics, the
Precautionary Frinciple and Natural Resource Management: Key Issues, Tools and
Practices, in BIODIVERSITY AND THE PRECAUTIONARY PRINCIPLE: RiSK, UNCERTAINTY AND
PRACTICE IN CONSERVATION AND SUSTAINABLE USE 253, 253-254 (Rosie Cooney, Barney
Dickson & FAUNA FLORA [NTERNATIONAL eds., 2003).
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plant cultivars that have been developed through recombinant
deoxyribonucleic acid (recombinant DNA) technology. The European
Union adopted a regime to control the release into the environment of
genetically modified organisms and to conduct a case-by-case evaluation
of the potential risks biotech products may have with the objective of
protecting human health and the environment. On the basis of that
evaluation, the marketing of a particular biotech product is either
approved or not, and individual EU Member States may provisionally
restrict or prohibit the use and commercialization of these products. The
WTO Panel did not consider the EU’s general moratorium to be a valid
SPS measure because the EU did not adopt a transparent risk
assessment procedure and, instead, consizted only in a procedural
decision to delay the final substantive approval decision in breach of SPS
Annex C(1) (a) and Article 8. Furthermore, beside the undue delay. the
safeguard measures should have been adopted only in case sufficient
evidence to conduct a risk assessment was not a viable option. which was
not actually proved and therefore violated the provistons of Article 2.2.

The above-mentioned disputes highlight a lack of WTO cases
concerning food security matters other than health concerns. and
therefore Member States may be willing to challenge unjustifiable,
discriminatory., or disguised food security practices. other than those
related to health, allowing the Dispute Settlement Body to contribute
through its case law to the ongoing debate concerning global food security
governance via the WTO.

As stated in the above analysis, food security constitutes a national
security concern in many developing countries such as China.? For
instance, prior to China’s accession to the WTQ. the Member States
raised questions about the impact of WT'O accession on China's long-term
food security as well as the implications on its agricultural policy and
agricultural sector.?’® The general view is that the Chinese Government
has adopted new laws and regulations in the agricultural sector to comply
with ite WTO requirements, but at the same time it has also adopted
pohcies to control the immediate or long-term negative effects that those
libe‘ralization measures would have produced against the interests of the
Ch%nese farmers and of the population, in general. In particular, the
Chinese Government tried to move towards policies that favored the

29 Baris Karapinar, ‘Sustainability’ in Chinese Agriculture: Sia s 1
and Policy Trade-offs 10 (NCCR Trade Regulation, Swiss National ée‘(;i(t)gec’); (‘[;er;(:;:izz
in Research, Working Paper No 2009/43, 2009).

T fen Lu, China’s WTO Accession: The Impact on its Agriculture Sector and Grain
Policy, in AGRICULTURE AND FOOD SECURITY IN CHINA: WHAT EFFECT WTO ACCESSION AND
REGIONAL TEADE ARRANGEMENTS? 55, 69 (Chunlai Chen & Ron Duncan ;adq 2016) See
also C}.mnl‘fu Chen & Ron Duncan, Achieving Food Security in China: I.rnplica\!‘r:ons of WTO
Aecession, in AGRICULTURE aND FOOD SECURITY IN CHINA: WHAT EFFECT WTQ ACCESSION
AND REGIONAL TRADE ARRANGEMENTS? 55, 69 (Chunlai Chen & Ron Duncan c;d 2010):
Jikun Huang_& Scott Rozelle, Agriculturai Development and Policy Before and Aft S.'Cf ] ’S‘
WTO Accession, in AGRICULTURE AND FOOD SECURITY 1N CHINA: WHAT ]EEFF:CT I\{K{I'IC‘IO

ACCESSION aND REGIONAL TRADE AR 5 0 .
eds., 2010)]. RANGEMENTS? 55. 69 (Chuntai Chen & Ron Duncan
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modernization of the agricultural sector to be able to face globalization
and world competition.27!

As already pointed out, food security is certainly closely linked to the
right to food. China is not so willing to publicly discuss its human rights
records, and it is of particular interest to note China’s general behavior
towards UN Special Rapporteurs, which is far from supportive as it has
shown reluctance to accept their pending requests to visit.22 The Special
Rapporteurs’ roles are quite important both for raising relevant questions
but also for conducting fact-finding processes in target countries through
their missions and country visits. However, China decided to invite the
UN Special Rapporteur on the right to food, Olivier De Schutter, to visit
China from 15 to 23 December 2010.273 China considers the human right
to adequate food (and, to some extent, also the other trade related human
rights to water and sanitation) a less political and sensitive topic on which
the government has established a growing set of policies and the political
will to improve the internal context in favor of the Chinese population.
The UN Special Rapporteur on the right to food had indeed recognized
China’s advances on food availability and in the programs to reach self-
sufficiency in basic food supply and challenges in ensuring the
sustainability of agricultural production. 274 He also examined the
remaining challenges affecting access to adequate food, in particular,
among poor rural and urban households, including increasing land
degradation, pollution and climate change.

All these matters cannot avoid, of course, raising the need for scrutiny
and monitoring of the general context of the Chinese legal and political
framework that may affect the right to adequate food. For these reasons,
the list of recommendations to the Chinese Government ineluded in the
Final Report of the UN Special Rapporteur on the right to food, following
his mission and country visit, in regards to the support of small
agricultural producers, includes the need to “/i/mprove transparency and
limit the risks of corruption of local officials in land deals, thus ensuring
effective compliance with the 2007 Property Law, for example by creating
a system whereby the buyers authorized to develop land would pay the
compensation due into a trust fund, which in turn would compensate the
land-losing farmer, without the amount transiting through the local
public officials’. 2™ Another recommendation in favor of small

1 HaNe & ROZELLE, supra note 270, at 69.
72 KATRIN KINZELBACH, THE EU’S HUMAN RIGHTS DIALOGUE WITH CHINA: QUIET

DIPLOMACY AND ITs L1MITS 190 (2015).

3 Olivier De Schutter, Mandate of the Special Rapporteur of the Right to Food,
Preliminary Observations and Conclusions, Mission to the People’s Republic of China from
15 to 23 December 2010, Beijing, China, Dec. 23, 2010, http:/fwww.srfood.org
/imageslstories/pdﬁ'ofﬁcialreports/de-schutter-china-statement.pdf; Olivier de Schutter
{Special Rapporteur on the Right to Food), Report of the Special Rapporteur on the Right to
Food, UN. Doc A/HRC/19/59/Add.1 (Jan. 20, 2012), http:/fwww.ohchr.org/Documents/
HRBodies/HRCUunciI/RegularSession/Session1QIA-HRC-19-59—Add1,en.pdf_

274 Jof,

713 Id_ 441, Letter b (emphasis added).
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or violent crimes.”292

The drafters of the GATS clarified in footnote 5 that “[t]he public
order exception may be invoked only where a genuine and sufficiently
serious threat is posed to one of the fundamental interests of society.”
Hence, in our view, the dictionary definition of the word “order,” read
together with footnote 5, suggests that “public order” refers to the
preservation of the fundamental interests of a society, as reflected in
public policy and law. These fundamental interests can relate, inter alia,
to standards of law, security and morality.293

The Antiguan Government declared that it has taken steps since the
mid-1990s to build up a primarily Internet-based, “remote-access”
gaming industry as part of its economic development strategy.
Additionally, it has established a very solid set of laws and regulations to
avoid foreign or domestic companies using this flourishing industry to
hide other illicit cbjectives, such as money-laundering or any other forms
of financial or organized crime.

In fact, the US stated that the close enforcement cooperation between
federal and state authorities with an overreaching set of laws and
regulations was essential to taking action against criminal organizations
that use interstate commerce and interstate communications with
impunity in the conduct of their unlawful activities. As such, the US
legislation was mainly concerned with effectively curtailing gambling
operations because the profits from illegal gambling are huge and they
are the primary source of the funds which finance organized crime.294

Moreover, Antigua listed a vast array of gambling and betting games
and services which are offered on a commercial basis in the US (and
elsewhere) and which had clearly showed that the US was also strongly
exploiting the market opportumities that this sector may provide to the
domestic economy in terms of employment and taxes that US Federal and
State authorities could collect. For these reasons, Antigua considered
unacceptable or unjustifiable similar statements like the ones that the
US reported at the DSB meeting of June 24, 2003 that cross-border
gambling and betting services are prohibited because of “the social,
psychological dangers and law enforcement problems that they created,
particularly with respect to Internet gambling and betting.’?%5 The US
also expressed its “grave concerns over the financial and social risks
posed by such activities to its citizens, particularly but not exclusively
children”.296 Tn the opinion of Antigua, those arguments had to be rejected

w2 Panel Report, United States — Measures Affecting the Cross-Border Supply of
Ganibling and Betting Services, 116.465 - 6,467, WTO Doc. WT/D5285/R {Nov. 10, 2004).
See also MIRINA GROSZ, SUSTAINABLE WASTE TRADE UNDER WTO Law 440 (2011).

23 Panel Report, United States — Measures Affecting the Cross-Border Supply of
Gambling and Betting Services, 196.465 — 6.467, WTO Doc. WT/D3285/R {Nov. 10, 2004).
See also MIRINA GROSZ, SUSTAINABLE WASTE TRADE UNDER WTO LAW 440 (2011).

=3 Jd %3.262,
2 Jd. 73.253. See also Minutes of the DSB meeting, June 24, 2003, WTO Doc.

WT/DSB/M/151, 47. o S
2% Chrisitine Kaufmann & Rolf H. Weber, Reconcilaing Liberlized Trade in Financial
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Chinese laws and regulations provided preferential treatment to
Chinese-sourced products over foreign publications and entertainment
products in addition to the fact that the Chinese regulations restricted
market access to foreign material in contrast with trade commitments
included in its Accession Protocol, the GATS, and the GATT.31 In this
case, the Panel decided in favor of the US, but left the door open to
consider cultural concerns as it interpreted broadly the public moral
exception under Article XX (a) GATT.

The US — Gambling, China - Publications and Audiovisual Products,
and EU - Seals decisions constitute important and relevant landmarks
concerning the possible clash between trade expansion and the protection
of public morals in the WTO case law.202 Through these cases, the dispute
settlement jurisprudence confirmed that WT'O Member States have the
right to determine the level of protection that they consider appropriate,
and as such States should receive “some scope to define and apply for
themselves the concepts of public morals and public orders in their
respective territories, according to their own systems and scales of

values.”303

6. Concluding Remarks

Globalization has transformed and shaped the contemporary world,
which is more and more interconnected without borders. Globalization is
the result of a combination of factors, which include the role of technology,
the improvement of telecommunications, such as the internet, and
advances in transport for the movement of goods and services.

But globalization is not limited to trade in goods and society has to
face challenges and risks such as environmental crises, energy security,
terrorism, and the role of multinational companies in the production
chain and the effects on society.

The idea of limiting the excesses of globalization may be, to a certain
extent, justified. There is an increasing need to establish innovative
instruments, new forms of global governance and democratic control to

HONOUR OF TULLIO TREVES 687, 695 (Nerina Boschiero, et al. eds.,, 2013). See alse Julia
Qin, Pushing the Limit of Global Governance, 10 CHINESE J.INT'LL. 271, 271-322 (2011).

w1 Bryan Mercurio & Mitali Tyagi, China’s Evelving Role in WTO Dispute Settlement:
Acceptance, Consolidation and Activation, in EUROPEAN YEARBOOK OF INTERNATIONAL
EconoMIc Law 2012, 89, 104 (Christoph Herrmann & Jorg Philipp Terhechte eds., 201 1);
Mira Burri, The Trade Versus Culture Discourse: Tracing Its Evolution in Global Law, in
CULTURE AND INTERNATIONAL EconNoMIC Law 104, 115 (Valentina Vadi & Brunoe de Witte
eds., 2015); Frieder Roessler, Comment: Appellate Body Ruling in China-Publications and
Aundiovisual Products, in THE WT(Q CASE LAW OF 2009: LEGAL AND ECONOMIC ANALYSIS 119,
119 (Henrik Horn & Petros C. Mavroidis eds., 2011).

w2 Panagiotis Delimatsis, The Puzzling Interaction of Trade and Public Morals in the
Digital Era, in TRADE (GOVERNANCE IN THE DIGITAL AGE: WORLD TRADE FORUM 276, 277
(Mira Burri & Thomas Cottier eds., 2012).

23 Panel Report, United States — Measures Affecting the Cross-Border Supply of
Gambling and Betting Services, 16,461, WT'O Doc. WT/DS285/R (Nov. 10, 2004), See also
MIRINA GROSZ, WTO LAW, SUSTAINABLE WASTE TRADE UNDER WTO LAW 441 (2011).
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limit the risk that important societal values, which should be upheld to
balance the excesses of globalization, are directly or indirectly affected by
the global expansion of world trade. Globalization without local concerns
can endanger relevant issues such as good governance, human rights,
right to water, right to food, social, economic and cultural rights, labor
rights, access to knowledge, public health, social welfare, consumer
interests and animal welfare, climate change, energy. environmental
protection and sustainable development, product safety. food safety, and
security.

In this paper, the legal reasoning and clarifications of the Panels and
the Appellate Body (including the use of dissenting opinions among the
Panelists) following the passage from GATT to the WTO have also been
explored. Even when the final decisions were not in favor of the specific
measures at issue (which were therefore not justified under Article XX of
the GATT), the adjudicatory bodies were more and more willing to
carefully consider the environment, sustainable development and other
NTCs.

Furthermore, in the author's opinion, the WTQ has indirectly
contributed to some of the Chinese legal reforms, even outside the areas
of WTO and international trade law. These reforms aim to better protect
the rights of Chinese workers and citizens as a whole and balance the
negative effects that globalization and free trade would have had on the
Chinese internal legal system.

The increase of WTO Plus Obligations for new WTQ Member States
and the potential limitation on the use of Article XX of the GATT is
raising concerns. In particular, they might be considered new forms of
unfair discrimination perpetuated by those who until now had the power
against developing countries that are gradually entering the WTQ. This
is even less justifiable if it may impede the adoption of reasonable and
non-discriminatory measures that have the sole objective of protecting
the environment and facilitating sustainable development. Therefore,
these matters must be clarified either through supplementary WTQO
multilateral negotiations or the Panel or Appellate Body case law. China
is having a leading role in these issues.

The WTO and other international economic organizations will have
to find a balance between globalization, sustainable development, and
local concerns. The inclusion of more developing countries and emerging
economies in the international economic system is making this necessity
very urgent. It is also revealing the potential unfairness and
inconsistencies in the system. What will be seen in the years to come is
whether China, and other emerging economies, will represent a solution
to find a balance between globalization and sustainable development or
will become the means to rupture the system. Keeping in mind the
stepping stones of the WTQ, environmental-friendly case law, and the
ongoing WT'O negotiations, one can be positive of the need for the WTO
to continue on the path toward sustainable development.




ESSAY

LAW-IN THE SHADOW OF VIOLENCE: CAN LAW HELP TO
IMPROVE DOCTOR-PATIENT TRUST IN CHINA?

Benjamin L. Liebmant

Can law help to address the lack of trust in doctor-patient
relationships in China? This essay examines the role that law, on the
books and in practice, has played in the rise and resclution of patient!-
doctor disputes and conflict in China. Law has generally plaved a
secondary role in medical disputes: most patient claims never make it to
court, and there is little evidence that negotiated cutcomes are influenced
by legal standards. Yet a legal framework weighted in faver of hospitals
and doctors almost certainly exacerbated doctor-patient conflict in the
2000s. Patients facing legal procedures and rules that appeared to offer
little hope of redress tock their complaints to the streets. The threat of
protest and viclence also influenced how courts handled the cases that
ended up in court, with courts creating new legal standards or ignoring
formal law in order to appease plaintiffs. The result was lack of trust in
formal law and the legal process from both plaintiffs and defendants.

Changes to written law and in court practice since 2010 have lessened
some of the perceived unfairness of the legal framework for patients.
Nevertheless, lawyers both for plaintiffs and for hospitals continue to
argue that the system is unfair. Limited evidence suggests that the legal
system does a poor job of separating valid from invalid claims and of
incentivizing hospitals to reduce malpractice. The few steps taken to date
by local and national authorities to use law to address rising doctor-
patient conflict have largely focused on addressing the problem of protest,
not the lack of trust between patients and doctors or the extent of

malpractice.

* Prepared for “Rebuilding Patient-Physician Trustin China Summit,” Harvard

Shanghai Center, October 10-11, 2015.
+ Robert L. Lieff Professor of Law and Director, Center for Chinese Legal Studies,

Columbia Law School.
11 use “patient” to refer to patients and to their families. Many lawsuits and protests are

brought by family members of patients, in particular in cases in which the patient is
deceased.
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Part I of this essay provides a brief overview of the problem of conflict
arising from patient-doctor disputes. Part Il examines the formal legal
framework governing medical disputes in China, i.e. the law on the books.
Part III describes the effect (or lack thereof) of formal law on actual
practice, on the streets, and in courtrooms, with a particular focus on
developments since China’s Tort Liability Law came into effect in 2010,
Part IV concludes by arguing that law has played and will likely continue
to play a minor role in reducing patient-hospital conflict. In the short
term, the best hope may be that the legal framework governing patient-
hospital disputes does not exacerbate the existing dynamies of distrust.
This essay updates my prior work on medical dispute resclution in
China, examining developments since 2010 and focusing in greater detail
on the question of how China’s legal framework might address the
dynamics of distrust that characterize doctor-patient relationships in
China.2? This essay argues that despite steps taken in formal law to
ameliorate some of the perceived unfairness of the legal framework
governing medical disputes, little has changed on the ground. Those
looking to law to play a role in diffusing doctor-patient conflict in China
are likely to be disappointed. The legal system continues primarily to
reflect, rather than to address, the lack of trust in Party-state institutions
that has been a major contributor to rising unrest in China. Targeted
legal reforms could help modestly, and this essay suggests a need to shift
the focus of legal debate in China from dispute resolution and protest to

steps that might improve the quality of and patients’ confidence in the
medical system.

I. THE PROBLEM

The extent and intensity of protest, often violent, by patients and
their families against doctors and hospitals have been extensively
discussed in both the media and in academic accounts.3 Major incidents
of violence against doctors attract extensive media attention, leading one
official report to describe medical disputes as “bloody conflicts concerning
the accumulation of power in society.” Less extreme forms of protest
attract less coverage but are even more common and may be extremely
disruptive to hospitals. Protest has become a routine tool for patients

seeking compensation from hospitals, both in instances of clear

2 See Benjamin L. Liebman, Malpractice Mobs: Medical Dispute Resolution in Chinag, 113
CoLuM. L. REvV. 181 (2013). This essay draws on A,

( . . ( . : alpractice Mobs for background
information, at times without direct citation. This essay also draws on informal background
conversations with a range of legal and medical professionals in China,

2 Id. at 228-229.
* Li Qiumeng (FKER), Zhengxie Weiyuan: Ying Jiada Daji Yi ef i Wendi
), : i Yinao Weihu Shehui W ending
EhZEm, Eﬂﬂiﬂ%!’&ﬁ!%é}ﬂlé‘%%) [CPPCC Member: Hospital Protests Ought to Be
Cracked Down On with QGreater Force to Maintain Social Stability} (Mar. 12 201D
http:/fmews. 163.com/11/0312/02/6UTNG7RCO0014AED hepal ) ' '
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negligence and in cases of adverse outcomes.’? As one hospital official
commented, “if a living person goes in and a dead person comes out, then
the family will protest.”é

Frequent media accounts of negligence by and the indifference of
doctors and hospital staff have led to the popular perception that
malpractice, often egregious, is common. Lack of empirical work makes
assessing the frequency of protest, violence, and negligence by doctors
difficult;” some recent media accounts suggest that the frequency of
serious cases of yinao (literally “medical chaos,” the term most commonly
used to describe patient protest) may be declining.® In my interactions
with doctors, hospital officials, lawyers, and academics there has been
near consensus that violence against medical staff and egregious forms of
malpractice are common. The causes of the volume of protest and the
incidence of error are complex. But it is clear that the rise in disputes and
the frequency of violence in such disputes are products of a number of
factors, including the marketization and cost of health care, the
compensation structure for doctors, reliance on the sale of drugs by
hospitals and doctors to generate income, the difficulty of obtaining
appointments at hospitals, the short time doctors spend with patients,
delays in treatment, quality of care, corruption, lack of insurance for
catastrophic illness, absence of a robust sccial safety nmetwork, and a
general lack of trust in state institutions.

II. LEGAL FRAMEWORK

As medical disputes, protests, and violence surged in China in the
2000s, law often appeared to play a secondary role to action on the streets
and in hospital hallways. I am not aware of any studies that have

3 Patients are not alone in protesting. Media accounts have also detailed protests by
doctors and nurses in response to the violence. Shan Chungang ({2£E#)), Henan Luoyang
Xiang Ganbu Feifa Jujin 4 Ming Hushi Bei Tingzhi Juliu (R A& M & T ERIEEMBE 4 L9 I
¥ 2B 87 [Township Cadres in Luoyang, Henan, Were Removed from Office and Detained
for Illegaliy Detaining Four Nurses] XINHUA WANG (37 /) [XINHUA NET], (Nov. 22, 2007),
htep://mews.xinhuanet.com/legal/2007-11/22/content_7123801.htm; Qiu Shuo ( £ i1 ),
Nanping Shi Diyi Yivuan Guanyu ‘6.20" Yihuan Jiufen Yinfa Bufen Yiwu Renyuan
Shangfang Jingguo de Baogao (B¥ i ERKXFC2VERLNTIRMIEFAR L
it i %) [Nanping City No. 1 Hespital's Report on the Protest of Medical Workers
Following the June 21 Hospital-Patient Dispute], Tianya Shequ (X ¥F#L K ) [TIANYA
COMMUNITY] (June 23, 2009), http/iwww.tianya.cn/publicforum/content/free/1/160395
G.shtml.

¢ Liebman, supra note 2, at 233.
7 The frequency of malpractice is of course a highly contested question even in countries

such as the United States with extensive empirical scholarship on the topic. See A. Russel
Localio et al., Relation Betueen Malpractice Claims and Adverse Events Due to Negligence-
Results of the Harvard Medical Study IIT, 324 N. ENG, J. MED. 245, 245 (1991).

8 Such reports focus on specific local jurisdictions and appear to be largely official local
media praising the efforts of local authorities. Such reports thus should be treated with
skepticiem. They do, however, reflect the pressure local authorities have come under to
reduce (and to reduce reports on) incidents of doctor-patient conflict in recent years.
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provided for a death compensation award of twenty times the average
local income for deaths resulting from tortious actions. In practice, this
meant that plaintiffs in medical cases who prevailed in court often
received hundreds of thousands of yuan less than plaintiffs in other tort
cases.

Second, under the Regulations, all determinations regarding whether
or not a “medical error” had occurred were required to be made by medical
review boards established by local medical associations. Courts were
required to defer to these determinations.!4 The use of medical review
boards was designed to ensure that medical professionals resolved
questions relating to the standard of care or causation. In practice,
however, the medical review boards were widely viewed as protecting
doctors and hospitals by finding no error or by finding any error to be
minor. Local doctors judged their peers, hearings were brief, decisions
were generally short and lacked reasoning, and review board members
did not appear in court. There has been extensive debate (and little
empirical evidence) on the fairness of medical review boards. Hospitals
and doctors argue that the boards are essential to ensuring fairness to
hospitals and doctors and that only medical professionals are capable of
making determinations based on the standard of care.

Actual outcomes were likely less important than appearances. The
use of local doctors to determine the fault of other local doctors in a
process that lacked transparency virtually guaranteed that patients
would view outcomes as biased and unfair. Patients reacted by seeking
other mechanisms to protect their interests. Perceiving little chance of
prevailing before medical review boards and a legal system that paid far
less for deaths due to medical negligence than for other tort claims, many
plaintiffs took their claims to the streets.

Plaintiffs and their lawyers also responded to the perceived
unfairness of the medical review boards by seeking to avoid the
Regulations entirely. A second track of litigation developed. Litigants
frequently sued hospitals and doctors for ordinary negligence (not for a
“medical accident”), relying on China’s General Principles of the Civil
Law and the SP(C’s Interpretation. In such cases, determinations
regarding whether defendant conduct was negligent were made by
judicial inspection agencies, quasi-private entitied® retained by parties to
the litigation. Damages in such cases were not limited by the restrictions
in the Regulations. Hospitals, doctors, and their lawyers condemned this
practice as illegal and denounced judicial inspection institutions as
lacking expertise (most determinations by judicial inspection agencies

Injury] (promulgated by the Sup. People’s Ct., Dec. 26, 2003, effective May 1, 2004), 2004
SUP. PEOPLE'S CT. GAZ. 2, at 3.

i+ Regulations on the Disposition of Medical Accidents, supra note 10.

12 Judicial inspection agencies were originally established under local courts. Judicial
inspection organizations were separated from the courts in 2005. Although registered with
local justice departments and often affiliated with public institutions such as universities,
most judicial inspection agencies operate largely as commercial entities.
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failure to maintain records, failure to produce evidence, illegal practice of
medicine or use of doctors with insufficient qualifications, denial of
treatment, or incomplete diagnosis and treatment. In three cases courts
awarded damages for patient suicides or attempted suicides.? In other
cases courts awarded damages against large hospitals even though the
primary harm had resulted from patients seeking care from unlicensed
doctors at local clinics. 40

Judges believe that appeals and protest are minimized by ensuring
that plaintiffs receive some compensation, even if courts need to push the
limits of {(or ignore) existing law in order to reach such outcomes.4! This
was particularly true prior to 2010, when judges sought to ameliorate the
low damage awards available under the Regulations by expanding other
forms of liability against hospitals, including by permitting claims for
ordinary negligence.#* Judges also argue that they must take account of
plaintiffs’ situations, and this means granting compensation to plaintiffs
facing difficult circumstances. Judges view themselves as being caught
between patients’ demands, pressure from superiors to avoid escalation
and protest, and legal requirements.

The willingness of courts to award damages to most plaintiffs reflects
the institutional framework in which courts operate. As protest and
unrest surged in China in the early 2000s, courts became concerned with
preventing instability across a range of substantive areas.®® Courts at
times appeared to serve as compensation agencies for the state, not
arhiters of fact or law. As one judge commented, “Courts are not law;
courts are a mechanism for solving government problems.” Courts’
primary goal in many cases was to ensure that the case was resolved and
did not result in protest or escalation. Courts innovated in order to protect
themselves from protest and criticism, not to expand their authority.

The Decision of the Communist Party’s Fourth Plenum in 2014 set
forth a roadmap for extensive reform to China’s courts.#! Reforms are
designed to make the courls more professional and more accessible and
to reduce external pressure on the courts. It remains too early to assess
the effect of these reforms on how courts adjudicate medical disputes.

% Lichman, supra note 2, at 216-217, 236-37.

# Court cases also provide a window into problems in China's healthcare system. Many
claims resulted from patients who delayed treatment until very late in an illness, likely due
to the high costs of treatment. Claims arising from the use of unlicensed doctors were
common, Likewise, many claims resulted from patients who sought drugs from third parties,
not hospitals, or who obtained care from doctors who were moonlighting away from their
regular place of employment.

i1 There is almost certainly significant variation among courts. My study examined one
largely rural municipality in central China. Liebman, supra note 2, at 184. .

2 My 2013 study found a modest increase in damage awards from 2001 to 2010, but very
few awards that could be classified as large — in the hundreds of thousands of yuan. Id.

# Benjamin L. Liebman, Legal Reform: China’s Law-Stability Paradox, 143 DAEDALUS,
no. 2, Spring 2014, at 96.

1 Benjamin L. Liebman, Authoritarian Justice in China: Is There a ‘Chinese Model? in
THE BEIJING CONSENSUS? HOW CHINA HAS CHANGED THE WESTERN IDEAS OF LAW AND
FECONOMIC DEVELOPMENT AND GLOBAL LEGAL PRACTICES 225 (Chen Weitseng ed., 2016).
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needed disclosures; one hospital now video records doctors informing
patients of possible adverse outcomes in high-risk cases. At least one
hospital in Beijing has experimented with mandating that patients
undergoing high-risk surgery purchase insurance (sold by the same
company that insures the hospital) against adverse outcomes not due to
negligence. The goal appears to be both to raise awareness of adverse
cutcomes and to shift the burden of paying for such outcomes to patients.

Second, the discussion of the legal framework governing doctor-
patient interactions in China must shift from a focus on dispute
resolution to a focus on other measures that might help to strengthen
doctor-patient relationships. Disputes reflect a breakdown or lack of trust;
disputes are rarely the cause of mistrust. The lack of patient trust in the
medical system is the result of a range of problems in the healthcare
system. Most such problems are unlikely to be addressed by new legal
provisions. There is also a need to shift the legal and policy conversation
in China from a focus on dispute resclution to thinking about whether
law can play a rele in improving patient confidence in the system through
measures other than dispute resolution.

There are no easy solutions, but experience in other jurisdictions
suggests a range of legal and policy steps that should receive inereased
attention. These include provisions mandating greater disclosure of risks.
increased transparency regarding errors and standards. stronger limits
on conflicts of interests, clearer practice standards for doctors. greater
emphasis on patient health literacy, mandatory reporting of adverse
outcomes, and stronger confidentiality provisions for professional
investigations of misconduct. None of these offers a perfect solution:
scholarship in the U.S. has argued that law plays only a limited role in
increasing trust.® But greater focus on such measures would begin to
shift the focus away from disputes and toward measures that might
prevent error, improve patient confidence, and reduce the likelihood of
patient protest.50

Iml:reased. transparency measures are particularly worthy of further
attention as a mechanism for improving trust in the healthcare avstem.
Other state institutions, including the courts, securities regulators, and
China’s environmental ministry, have sought to use transparency both to
red.uce.wrongdomg‘ and to increase popular trust. Imposing greater
obligations on hospitals to report adverse outcomes and incidents of error

49 Mark A, Hall, Law, Medicine, and Trust, 55 STax. 1., REV. 163. 520 (2002)

#* Some involved in legal debates in China have expressed i To,
would insulate doctor apologies from liability.
Chinese courts might make it difficult to ensure
of fault. Nevertheless,
dynamics of distrust tha

nterest in apology laws that
Weak rules of evidence and procedure in
that apologies are not taken as admuissions
ap(.txlogy. laws might provide some modest improvement to the
t. g1ve rise to so much conflict. Plaintiffs lawyers have
minal sanctions against doctors. a proposal nor Surprisingly viewed
i]tilzlid d::).ctorsl_ Liketwise‘ Proposals 1o Impose personal ha-hilit\' on
raction. iability 1 i .
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might likewise offer modest improvements by reducing negligence and by
increasing patient trust.5! But transparency is needed not only regarding
errors, but also on appropriate practice standards and as part of a broader
effort to improve healthcare literacy.

Third, there is a need for a role for independent and autonomous
organizations that advocate on behalf of patient interests in both
individual cases and at the national level, Patient safety organizations
have played important roles in legal and policy debates in many other
countries. One lesson learned from the rise of medical conflict in China is
that failure to permit the evolution of autonomous and transparent
institutions may breed even more instability.

At the individual dispute level, much debate in China continues to
focus on whether courts should permit the use of judicial inspections or
should require inspections by medical review boards. Little of this debate,
however, has focused on whether steps could be taken to improve trustin
either set of institutions, for example by including patient advocates on
the review boards. Lawmakers, courts, and academics have failed to
create or even to propose institutions for evaluating medical error that
balance patient rights with the need for experts to assist in evaluating
whether or not medical error has occurred. Yet finding such potential
advocates is difficult given the lack of patient advocacy organizations.

At the national level, one reason that hospitals have proven to have
so much influence over policies and law is that there are no organizations
effectively advocating on behalf of patient interests. This is not surprising:
restrictions on the development of NGOs and other autonomous
organizations make it difficult for effective patient advocates to emerge
and to play such roles. This situation has been made worse by the recent
tightening of oversight over civil society.

Fourth, increasing patient trust in medical care will require greater
separation of hospitals from the state. Many of the problems discussed
above stem from low-quality care and over-burdened medical providers.
But the lack of separation between the state and hospitals contributes to
lack of trust and to viclence by transforming many disputes into conflicts
with the state. State oversight also exacerbates pressure on hospitals to
settle, even in cases where there is little or no evidence of error, thus
incentivizing further protest.

Hospitals face many challenges, and some of these challenges stem
from the fact hospitals are expected to do too much. Yet some result from
the fact that hospitals remain very much state actors. Ties to the state
provide a measure of protection for hospitals, but also mean that popular
distrust in healtheare providers is not readily disentangled from popular

st Developed legal systems of course aleo struggle to balance patients’ interests in
compensation with the goal of improving medical care. The widespread practice in the U.S.
of sealed settlements in malpractice cases does little to improve transparency or to reduce
the frequency of error. See, e.&., Ross E. Cheit, Tort Litigation, Transparency, and the Public
Interest, 13 ROGER WILLIAMS U.L. REV. 232, 246 (2008),
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