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New York City, like many other cities, faces numerous practical, 
political, and legal challenges in raising the revenue it needs to support 
its growing population.  Against this backdrop are ongoing concerns 
about how the City will finance the additional public services and 
infrastructure necessitated by new development, as well as the costs it 
incurs in mitigating adverse impacts on existing communities and the 
environment.  In this context, some have called for the City to explore 
whether to adopt a local impact fee program. 

Broadly defined, impact fees are one-time charges imposed on new 
development as a condition of approval to offset its impact on local 
infrastructure, services, and the environment.  Employed widely in other 
major U.S. cities, New York City is a notable outlier in that it does not 
have an official impact fee policy.  However, unlike many other cities, 
New York State law is unclear as to whether local governments have the 
requisite authority to adopt one. 

This Article analyzes the question of whether New York City has the 
legal authority to impose impact fees on new development.  It argues 
that, should the City wish to adopt impact fees, it could do so through 
either its constitutional home rule authority or through its mitigation 
authority under state environmental review laws.  This Article also 
identifies a number of constitutional and statutory constraints that 
would likely restrict the design and scope of a local fee program, 
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including limitations under the state’s doctrines on preemption and 
local taxation, and under the federal exactions jurisprudence. 
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I. INTRODUCTION 

Defying projections of population decline,1 New York City’s 
population rose nearly eight percent in the decade leading up to 
2020,2 representing more than three-quarters of the entire state’s 
population growth over the same period.3  At the same time, the City 
also gained close to a quarter million housing units.4  However, this 
new development has not been enough to stave off the City’s ongoing 
affordable housing crisis,5 and rents have reached record highs in 
some areas.  Despite pandemic-related population losses beginning in 
2020, some forecast that the City is on the path to quickly recovering 
its population6 and that its population will continue to rise in the 

 

1.  Annie Correal, New York City Adds 629,000 People, Defying Predictions of Its Decline, N.Y. 

TIMES (Aug. 12, 2021), https://www.nytimes.com/2021/08/12/us/new-york-city-population-
growth.html [https://perma.cc/E74H-2RX7]. 

2.  ERIC KOBER, MANHATTAN INST., CAN’T KEEP A GREAT CITY DOWN: WHAT THE 2020 CENSUS TELLS 

US ABOUT NEW YORK 1–3 (2021).  With a population of 8,804,190, New York City is the most 
populous city in the United States, and the second most populous city in North America, second 
only to Mexico City, Mexico.  U.S. Census Bureau, Quick Facts: New York City, New York, 2020 

CENSUS OF POPULATION AND HOUSING, https://www.census.gov/quickfacts/newyorkcitynewyork 

[https://perma.cc/9DNV-X593] (last visited Apr. 5, 2023).  Population growth between 2010 
and 2020 was greatest in the outer boroughs, specifically Brooklyn (9.2%) and Queens (7.8%).  
KOBER, supra note 2, at 1–3 (citing U.S. Census Bureau). 

3.  KOBER, supra note 2, at 7 (“New York City alone accounts for 76.4% of New York State’s 
population growth of 823,147 between 2010 and 2020.”).  

4.  The Geography of New Housing Development, NYU FURMAN CTR. (2021), 
https://furmancenter.org/stateofthecity/view/the-geography-of-new-housing 
[https://perma.cc/U55R-2JU5]. 

5.  KOBER, supra note 2, at 7 (stating that housing growth was “not sufficient to alleviate the 
city’s chronic housing shortage because the population continues to grow”).  Notably, the 
construction of housing fell drastically during the pandemic, potentially offsetting any relief for 
the City’s chronic housing shortage.  See N.Y.C. DEP’T OF CITY PLAN., OFF. MGMT. & BUDGET, TEN-YEAR 

CAPITAL STRATEGY FISCAL YEARS 2022–2031 I-10 (2022) (“The COVID-19 pandemic and the 
associated temporary construction pause resulted in a short-term slowdown in housing 
production.  In 2020, housing completions were down 19% and construction permits were 
down 28% compared to 2019.”). 

6.  Jake Offenhartz, NYC Has Regained Three-Quarters Of Residents Who Fled During COVID, 
Data Suggests, GOTHAMIST (Nov. 16, 2021), https://gothamist.com/news/nyc-has-regained-
three-quarters-residents-who-fled-during-covid-data-suggests [https://perma.cc/T85Q-
6UZH] (citing N.Y.C. COMPTROLLER, THE PANDEMIC’S IMPACT ON NYC MIGRATION PATTERNS (2021); see 
also N.Y.C. DEP’T OF CITY PLAN., POPULATION ESTIMATES FOR NEW YORK CITY AND BOROUGHS AS OF JULY 

1, 2021 (2021) (noting that “the estimated large decline in the population after the [2020 
Census] is a result of temporary, pandemic-related phenomena” and that “[m]any of the trends 

contributing to the decline have attenuated or reversed”).  Some, however, have been less 

optimistic about New York City’s post-COVID recovery.  See Sarah Holder, More People Are 
Moving to Manhattan Than Before the Pandemic, BLOOMBERG (June 8, 2022), 
https://www.bloomberg.com/graphics/2022-manhattan-real-estate-moving-data/ 
[https://perma.cc/WU7S-JRUX] (“Experts warn that based on the current status of New York 
City’s recovery, some of the bruises to the population inflicted by COVID will likely endure.”). 
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coming decades,7 in which case the demand for new development can 
be expected to continue. 

This new development offers a variety of potential social and 
economic benefits for the City, including promoting housing 
affordability, generating new jobs, expanding the tax base, and 
reducing segregation.  Increasing development in transit-friendly 
New York City could also benefit the climate by displacing growth that 
would otherwise occur in the surrounding suburbs, where 
transportation is almost entirely dependent on private cars and per 
capita greenhouse gas emissions are much higher.8 

At the same time, new development also imposes certain costs, 
including new pressures on critical physical and social infrastructure.  
Much of this infrastructure is already overburdened and in desperate 
need of upgrades.9  In 2021, the City released its most recent Ten-Year 
Capital Planning Strategy, which detailed the City’s plan for investing 
more than $133.7 billion in infrastructure improvements in areas 
such as roads, stormwater and wastewater management, water 
supply and treatment, community facilities, and open space.10  Paying 
for this will not be easy, as raising revenue to pay for public 
infrastructure and services can be both legally and politically 
challenging for cities.11  As a legal matter, cities, including New York, 
have limited authority to adopt new taxes.12  As a political matter, local 
governments are also particularly susceptible to inter-local migration, 

 

7.  CITY OF NEW YORK, ONENYC 2050:  BUILDING A STRONG AND FAIR CITY 18 (2019) (“New York 
City’s population is at a record high and is projected to surpass 9 million by 2050[.]  This is true 
across the metropolitan region as well:  The current regional population of 23 million is expected 
to swell to over 26 million by 2050.”).  

8.  Katrina Wyman et al., Valuing Density:  An Evaluation of the Extent to which American, 
Australian, and Canadian Cities Account for the Climate Benefits of Density through Environmental 
Review (Lincoln Inst. of Land Pol’y, Working Paper No. WP22KW1, 2022). 

9.  CITY OF NEW YORK, supra note 7, at 6 (“Much of the city’s infrastructure was built a century 

ago and has suffered from historic disinvestment, neglect, and poor maintenance. . . . To meet 
the needs of a growing population and economy, and to prepare for a changing climate, we must 
fortify and upgrade our infrastructure.”); N.Y.C. DEP’T OF DESIGN & CONSTR., A STRATEGIC BLUEPRINT 

FOR CONSTRUCTION EXCELLENCE 16 (2019) (“While population and job growth are clear signs of a 
healthy city, they place an increasing burden on . . . critical infrastructure . . . including streets 
and the water and sewer systems.  Growth and a strong economy also create increased demand 
for important public safety services, waste management, and opportunities for culture and 

recreation.”). 

10.  N.Y.C. DEP’T OF CITY PLAN. & OFF. OF MGMT. & BUDGET, TEN-YEAR CAPITAL STRATEGY FISCAL 

YEARS 2022–2031 (2021). 
11.  Id. at I-4.  Presently, the City “finances its capital program primarily through the issuance 

of bonds.” Id.  
12.  See infra Part IV(B)(3). 
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as residents exit a high-tax jurisdiction for a neighboring locale with 
lower rates.13 

In this context, some have called upon the City to impose new types 
of charges on development projects themselves that would help pay 
for the impacts on incumbent communities and the infrastructure and 
services the new communities require.  One option that has been put 
forward is for the City to make greater use of impact fees in its 
approval processes for new developments.  Broadly defined, impact 
fees are one-time charges imposed on new development as a 
condition of approval to offset the development’s impact on local 
infrastructure, services, and the environment.  They are based on the 
idea that new development should be responsible for paying for a 
proportionate share of the new or additional public infrastructure and 
services needed to support the development, and for mitigating its 
adverse impacts on the environment. 

Setting aside questions about the merits of impact fees—about 
which there is a longstanding debate—there is considerable 
uncertainty about whether the City has the legal authority to adopt a 
local fee program, as well as how a program might be structured to 
pass legal muster.  Indeed, legal scholars have lamented the lack of 
clarity about this issue.14  This Article examines these legal questions 
in order to cast new light on the policy debate surrounding impact 
fees.  It is the only recent paper offering an in-depth legal analysis of 
the City’s authority to implement such fees. 

After reviewing the relevant legal precedents, this Article posits 
that there is sufficient space in the legal landscape for New York City 
to adopt an impact fee program if it wants to do so.  There are two 
potential legal avenues for adopting such a program:  The City could 
use its home rule authority to establish a new legislative fee program 
or it could create a new mitigation fee program under the auspices of 
the City Environmental Quality Review (CEQR) procedure.  Both 
routes seem possible, albeit constrained by certain constitutional and 
statutory limits. 

 

13.  Andrew Haughwout et al., Local Revenue Hills: Evidence from Four U.S. Cities, 86 REV. OF 

ECON. & STAT. 570 (2004).  

14.  See, e.g., NOAH KAZIS, ENDING EXCLUSIONARY ZONING IN NEW YORK’S SUBURBS 19 (2020) 

(“[New York courts] have left ambiguous whether and when local governments have the 
authority to impose impact fees.”); SYDNEY CÉSPEDES ET AL., PUBLIC ACTION PUBLIC VALUE: INVESTING 

IN A JUST AND EQUITABLE GOWANUS NEIGHBORHOOD REZONING 28 (2019) (“[The use of impact fees] is 
subject to debate, with some experts who see insurmountable legal barriers while others cite 
lack of political will. . . . Further investigation required.”). 
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Importantly, the analysis in this paper focuses on New York City, but 
its findings are also potentially relevant to the authority of other local 
governments in New York State to implement impact fees, though 
certain rules may vary based on the type of municipal corporation.  
Moreover, the analytical framework that is offered below for 
analyzing local governments’ authority to adopt impact fees could be 
used to assess the authority of local governments in other states, 
where the underlying law differs, but the same issues of local 
authority are likely to be relevant. 

II. WHY CONSIDER NEW IMPACT FEES IN NEW YORK CITY? 

Impact fees are one of many types of “value capture tools” that 
governments can use to raise funds for addressing the impacts of new 
development,15 and New York City already has a number of fees in 
place.  Thus, before evaluating which types of legal structures may be 
available,  this Article first isolates the ways in which a new fee 
program might differ from those charges that are already in place 
today.  With this objective in mind, the following section maps out the 
suite of existing development impact fees in New York City.  From 
here, this Article describes what proponents believe are the 
deficiencies in the current regime that a new impact fee should 
address. 

A. Existing Development Impact Charges in New York City 

New York City currently imposes both formal and informal fees on 
development to mitigate social and environmental impacts from new 
projects.  These fees are designed to address a range of impacts, 
including the risk that the new development may raise localized 
housing costs, increase the burden on local infrastructure (such as 
roads and schools), or alter the physical environment.  However, as 
will be described, these charges do not apply to a wide enough range 
of projects or address the full suite of development impacts that some 
proponents believe should be addressed. 

The City’s experience with impact fees goes back several decades.  
In the 1980s, the City adopted a zoning law creating a narrow type of 

 

15.  “Value capture tools” refer to the various public financing strategies that recover a share 
of the value from development.  LOURDES GERMÁN & ALLISON EHRICH BERNSTEIN, LAND VALUE 

CAPTURE:  TOOLS TO FINANCE OUR URBAN FUTURE 1 (2018).  Other tools include property taxes, 
transferable development rights, betterment contributions, public land leasing, inclusionary 
housing and zoning, linkage or impact fees, and business improvement districts.  Id. 
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impact fee program for the purpose of mitigating the risk that new 
development would displace local “manufacturing, warehouse and 
related business[es].”16  Specifically, under the City’s now-retired 
Industrial Retention and Relocation Program, fees were collected 
from landlords who converted commercial properties into residential 
space, which were then used to provide relocation assistance to 
businesses that were displaced from the converted sites.17 

In more recent years, the City has sought to stimulate the private 
market to produce affordable housing through a narrow type of 
in-lieu fee.18  Enacted in 2016, the City’s Mandatory Inclusionary 
Housing (MIH) Law requires developers to include a certain number 
of permanently affordable units in new residential multifamily 
buildings in any part of the City that has been rezoned to allow for the 
construction of more residential units.19  The law applies to 
developers where the City initiated a rezoning, as well as in private 
rezoning applications where developers can receive a “density 
bonus”20 on the condition that they set aside affordable units.21  In 
certain scenarios, however, the law also permits the developers to pay 
into an affordable housing fund—which is then used by the City to 

 

16.  Shawn Kennedy, About Real Estate:  Businesses Offered Aid if They Relocate Within the 
City, N.Y. TIMES (Oct. 24, 1984), at B9, https://www.nytimes.com/1984/10/24/business/about-
real-estate-business-offered-aid-if-they-relocate-within-city.html [https://perma.cc/DT9V-
MZJJ]. 

17.  Id.  The fees were collected and managed by a quasi-public agency, known as the 
Business Relocation Assistance Corporation.  See PRATT INST. FOR CMTY. & ENV’T DEV., MAKING IT IN 

NEW YORK: THE MANUFACTURING LAND USE AND ZONING INITIATIVE 2, 129 (2001).  The program was 
allowed to sunset in 1997 by the zoning resolution which established the program. 

18.  “When a developer is required to build units onsite but allowed to pay a fee as an 
alternative the fee is called an ‘in-lieu fee.’  When a program is structured to require fees instead 
of requiring onsite units, the fee is called an ‘impact fee’ or ‘linkage fee.’”  In-Lieu Fees, 
INCLUSIONARY HOUSING, https://inclusionaryhousing.org/designing-a-policy/off-site-

development/in-lieu-fees/ [https://perma.cc/KU3Z-HXH5] (last visited July 18, 2022).  A 
linkage fee is a specific type of impact fee that “attempt[s] to link the production of market rate 
real estate to the production of affordable housing.”  Linkage Fee Programs, INCLUSIONARY 

HOUSING, https://inclusionaryhousing.org/designing-a-policy/program-structure/linkage-fee-
programs/ [https://perma.cc/9SK3-L4J3] (last visited Mar. 28, 2023). 

19.  Mandatory Inclusionary Housing, N.Y.C. COUNCIL, https://council.nyc.gov/land-
use/plans/mih-zqa/mih/ [https://perma.cc/XGH4-A67K] (last visited Mar. 28, 2023). 

20.  “A density bonus is an incentive-based tool that permits a developer to increase the 

maximum allowable development on a site in exchange for either funds or in-kind support for 
specified public policy goals.”  Density Bonus, WORLD BANK, https://urban-
regeneration.worldbank.org/node/20 [https://perma.cc/7KDV-JKBW] (last visited Mar. 28, 
2023).   

21.  CITY OF NEW YORK., ZONING RES., INCLUSIONARY HOUSING art. 2 ch. 3 § 23-154 (2018). 
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develop and preserve affordable housing in the local community—
rather than setting aside affordable units on site.22 

The City also regularly imposes charges via its environmental 
review procedure, the City Environmental Quality Review (CEQR).23  
CEQR is the process by which City agencies evaluate the 
environmental impacts24 of their discretionary actions.25  Private 
development projects are subject to CEQR review where they require 
discretionary approvals—such as a zoning change—by the City.  
CEQR’s authorizing legislation, the State Environmental Quality 
Review Act (SEQRA), differs from some other environmental review 
laws, including the National Environmental Policy Act (NEPA), in that 
it obligates the agency reviewing a land use change to mitigate 
identified significant adverse impacts “to the maximum extent 
practicable.”26  City agencies are typically the parties that undertake 

 

22.  Only new buildings with between eleven and twenty-five units have the option of paying 
in-lieu fees instead of building affordable units, while buildings with ten or fewer units are 
exempt from MIH’s requirements altogether.  N.Y.C. COUNCIL, supra note 19.  Notably, these funds 
must be used “in the local community district or within a half mile radius” of the project.  Id.  
Funds are freed for use anywhere in any community district in the same borough if they are not 

used within ten years.  N.Y.C., N.Y., ZONING RES., INCLUSIONARY HOUSING art. 2 ch. 3 § 23-154 (Feb. 
14, 2018). 

23.  As a point of clarification, mitigation fees issued under CEQR should not be confused 
with fees paid by a private applicant for the filing or modification of a land use application.  See 
Filing of Application & Fee Requirements, N.Y.C. DEP’T OF CITY PLAN., 
https://www1.nyc.gov/site/planning/applicants/applicant-portal/step4-paying-fees.page 
[https://perma.cc/YD3C-QA3B] (last visited Mar. 28, 2023) (describing and distinguishing 
“land use fees” and “CEQR filing fees”). 

24.  The CEQR Technical Manual, which provides guidance to city agencies on how to conduct 
their environmental reviews of proposed projects, identifies nineteen categories of 
environmental impacts that agencies should assess:  land use, zoning and public policy; 
socioeconomic conditions; community facilities and services; open space; shadows; historic and 
cultural resources; urban design and visual resources; natural resources; hazardous materials; 
water and sewer infrastructure; solid waste and sanitation services; energy; transportation; air 
quality; greenhouse gas emissions and climate change; noise; public health; neighborhood 
character; and construction.  N.Y.C. OFF. ENV’T COORDINATION, CEQR TECHNICAL MANUAL ii (2021).  

Though not legally binding, it is the city’s policy to analyze every proposal against each of these 
technical areas when conducting environmental review under CEQR.  Id.  See also Ordonez v. 
City of New York, 110 N.Y.S.3d 222 (N.Y. App. Div. 2018). 

25.  There are three types of agency actions that trigger CEQR:  (1) actions that are directly 
undertaken by agencies; (2) actions that are funded by agencies; and (3) private actions that 
require discretionary approvals by agencies.  See N.Y. ENV’T CONSERV. LAW § 8-0105(4)(i) 
(SEQRA). 

26.  SEQRA § 8-0109(1).  The law also requires that agencies “make an explicit finding that 

. . . to the maximum extent practicable, adverse environmental effects revealed in the 
environmental impact statement process will be minimized or avoided” before the agency may 
proceed with the action in question.  Id at § 8-0109(8).  See also MICHAEL GERRARD ET AL., 
ENVIRONMENTAL IMPACT REVIEW IN NEW YORK § 6.01 (2019) (“Although the mitigation and findings 
aspects of the statute are often collectively referred to as the ‘mitigation’ requirement, it should 
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the requisite mitigating actions.27  However, sometimes—especially 
where a developer has proposed a given land use change—approval 
may be contingent on the developer taking some action to mitigate 
harms identified through the CEQR process.  For example, a developer 
whose proposed project would reduce open space in a given area 
could be required to dedicate open space on the project site. 

On occasion, the City has permitted developers to pay a mitigation 
fee in lieu of undertaking a specific act to mitigate the project’s 
impact.28  The critical thing to note about ‘in-lieu mitigation fees’ 
under CEQR is that they are not regularly used.29  This is partly owing 
to the nature of these fees, which developers pay as an alternative to 
a requirement to undertake an in-kind mitigation measure. If a 
mitigation measure is not required of the developer in the first 
place—because, say, the action is not within the developer’s expertise 
or where the developer does not have the requisite authority or 
jurisdiction to perform the action—then it cannot elect to pay a fee as 
an alternative.  For example, a developer would not be given the 
option to pay an in-lieu fee for impacts on sewer lines or wastewater 
management because the developer never had the ability to mitigate 
these impacts in the first place.  Only a government agency could 
address these types of impacts, which means taxpayers would be 
required to provide the funding for the needed improvements 
through the agency’s budget.  If such funds were unavailable, the 
harms might go unmitigated. 

The City has also, on occasion, come to informal agreements with 
developers outside of the CEQR process to condition a project’s 
approval on the developer making certain financial contributions.  For 
example, in exchange for special permissions for a controversial 
mixed-use building project in Manhattan’s coveted South Street 
Seaport,30 developers agreed to pay $40 million to the South Street 

 

be kept in mind that SEQRA requires both that the agency take measures to mitigate and that it 
make a finding that adverse environmental effects have in fact been mitigated”).  See also 
ADALENE MINELLI, NYU L. GUARINI CTR. ON ENV’T, ENERGY & LAND USE L., REFORMING CEQR:  IMPROVING 

MITIGATION UNDER THE CITY ENVIRONMENTAL QUALITY REVIEW PROCESS 1 (2020). 
27.  MINELLI, supra note 26, at 2. 
28.  Id. 
29.  The city does not have an official policy on the use of in-lieu mitigation fees under CEQR. 

See id. at 40 (recommending that New York City consider adopting a program for in-lieu 

mitigation fees under CEQR). 
30.  Because the applicants sought discretionary approvals (including zoning text 

amendments), the project was required to undergo CEQR review and a final environmental 
impact statement was issued in 2021.  See generally N.Y.C. DEP’T OF CITY PLAN., FINAL 

ENVIRONMENTAL IMPACT STATEMENT FOR 250 WATER STREET (2021).  Notably, the financial 



2023] Impact Fees in New York City 375 

Seaport Museum in addition to $9.8 million toward climate resiliency 
infrastructure and capital improvements at Titanic Park and $3.75 
million toward vessel docking improvements at an adjacent pier.31  
These ad hoc payments, which are not formally required by any 
particular law, could be considered de facto impact fees.  However, 
given the informal process through which such charges are conjured, 
it is difficult to predict when they will be applied and what types of 
impacts they will mitigate.  Presumably, informal fees provide 
relatively little comfort to those seeking comprehensive land use 
reforms.  In addition to informal agreements with the City, some 
developers have also entered into “Community Benefits Agreements” 
(CBAs), pursuant to which the developer pledges to provide certain 
benefits to the community, such as additional affordable housing or 
environmental improvements, in exchange for the community’s 
pledge not to oppose the project.32  CBAs, however, suffer the same 
deficiency as ad hoc payments—they are not formally required.33 

B. Calls for New Fees 

Against this backdrop, some proponents are calling for the City to 
explore imposing new types of fees on development.  There are two 
main reasons that these proponents believe new fees are needed.  
First, they hope that new fees would provide a convenient means of 
financing infrastructure improvements and public services 
throughout the City, which is generally quite fiscally constrained.  
Second, they believe the current suite of fee programs have failed to 
adequately mitigate or offset the adverse effects that new 
developments routinely have on existing communities, such as 
increases in local rents,34 diminished open space, and school 
overcrowding.  Below is a summary of arguments that have been 

 

contributions procured by the City from the developer were not cited in the final environmental 

review statement.  Id.  
31.  Sebastian Morris, Howard Hughes Corporation Awarded Final Approvals To Construct 250 

Water Street in South Street Seaport, Manhattan, N.Y. YIMBY (Dec. 31, 2021), 
https://newyorkyimby.com/2021/12/howard-hughes-corporation-awarded-final-approvals-
to-construct-250-water-street-in-south-street-seaport-manhattan.html 
[https://perma.cc/XKJ9-AKKM]. 

32.  See N.Y.C. BAR, THE ROLE OF COMMUNITY BENEFIT AGREEMENTS IN NEW YORK CITY’S LAND USE 

PROCESS 1 (2010). 

33.  For a critical assessment of CBAs, see Vicki Been, Community Benefit Agreements:  A New 
Local Government Tool or Another Variation on the Exactions Theme? 77 U. CHI. L. REV. 5 (2005). 

34.  Note that some scholars dispute the idea that up-zonings regularly lead to increases in 
neighborhood rents and displacement.  See, e.g., Vicki Been et al., Supply Skepticism:  Housing 
Supply and Affordability (NYU Furman Center Working Paper, 2018). 
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presented for adopting new impact fees for these two purposes.  This 
Article first addresses the arguments for using fees to protect 
incumbent communities and then turns to discuss the arguments for 
using fees to supplement the City’s other efforts to raise revenue for 
infrastructure.35 

1. Fees as a Means of Supporting New Populations 

Some community groups have called for the City to adopt impact 
fees to address funding gaps for capital improvements necessitated by 
new growth.36  The crux of the problem here is that many types of new 
development are not subject to either MIH or CEQR—because, for 
instance, they are commercial projects or they don’t require zoning 
changes—which means that there is no vehicle for the City to impose 
a development fee on the new project if it wanted to do so.  And if the 
growth these projects produce was not anticipated during the City’s 
budgeting process, there may not be funds available to make the 
necessary infrastructure upgrades to support such growth as it 
occurs. 

Manhattan Community Board 1, which represents neighborhoods 
in lower Manhattan and Governor’s Island,37 has been a vocal critic in 
this regard.  Pointing to impact fee programs in other major cities, 
including San Francisco, Seattle, Phoenix, and Portland, the Board has 
called on the City to consider whether it might benefit from adopting 
fees to fund improvements across a wide range of areas, including: 
water and sanitation; waste management; transportation; open 
space; public facilities; and public health and safety.38  Other groups 
 

35.  It is not the author’s intent to wade into the debate between the pro- and anti-impact fee 
camps.  Instead, the purpose of this Article is merely to evaluate the extent to which New York 
City could legally adopt impact fees if policymakers were to believe that such a program would 
be desirable. 

36.  Notably, Manhattan Community Board 1 has advocated for state enabling legislation for 

impact fees and has issued resolutions in support of state bills that would create impact fees for 
schools (which ultimately did not pass).  Matthew Fenton, Could Anybody Use a Quarter of a 
Billion Dollars Worth of Infrastructure? BROADSHEET (May 8, 2018), 
https://www.ebroadsheet.com/ 
anybody-use-quarter-billion-dollars-worth-infrastructure/ [https://perma.cc/5KUS-RKC5]. 

37.  Manhattan Community Board 1 is one of fifty-nine community boards across New York 
City.  It serves as an advisory board to the City on land use and zoning, budget, and municipal 

services in neighborhoods across lower Manhattan.  About Community Board 1, N.Y.C 

MANHATTAN CMTY. BD. 1, https://www1.nyc.gov/site/manhattancb1/about-cb1/about-cb1.page 
[https://perma.cc/9ZJM-RQPQ] (last visited July 19, 2022). 

38.  RAJIV KUMAR MYANA & SARITA RUPAN, N.Y.C MANHATTAN CMTY. BD. 1, PRESENTATION: 

DEVELOPMENTAL IMPACT FEES, 
https://www1.nyc.gov/assets/manhattancb1/downloads/pdf/studies-and-



2023] Impact Fees in New York City 377 

have expressed support for new impact fee programs as well.  For 
example, in response to a City proposal to rezone the Brooklyn 
neighborhood of Gowanus, the Pratt Institute for Community 
Development—a community-oriented research center in New York 
City39—put forward the idea of using value capture mechanisms, 
including impact fees, to leverage publicly-created value to address 
the capital needs of three public housing developments in the 
neighborhood.40  The Department of Environmental Protection (DEP), 
which is responsible for maintaining the City’s sewers and drinking 
water system, has also floated the idea of using development impact 
fees to “recover a portion of the amount of infrastructure investment 
made to support growth.”41  More recently, the New York City 
Independent Budget Office (IBO) put forward the idea of using impact 
fees on construction projects to generate revenue for the City to fund 
new public services and infrastructure projects.42 

2. Fees as a Means of Protecting Incumbent Communities 

For a second camp of proponents, impact fees offer a promising 
vehicle for New York City to better protect incumbent communities 
from—or at least compensate them for—the adverse impacts of new 
development.  These proponents have also been particularly focused 
on expanding the use of fees for projects that go through CEQR to 
compensate communities for the adverse impacts identified through 
 

reports/CB1_Impact%20fee%20research_v2.pdf [https://perma.cc/V6UG-CDE9] (last visited 

July 19, 2022); SARITA RUPAN, N.Y.C MANHATTAN CMTY. BD. 1, DEVELOPMENT IMPACT FEES (2018). 
39.  The Pratt Center for Community Development is a research center within the Pratt 

Institute in New York City.  The Center works closely with community-based organizations on 
sustainable development issues.  See About Us, PRATT CTR. FOR CMTY. DEV., 
https://prattcenter.net/about_us/mission [https://perma.cc/7HJW-LA6P] (last visited July 19, 
2022). 

40.  SYDNEY CESPEDES ET AL., PRATT CTR. FOR CMTY. DEV., PUBLIC ACTION PUBLIC VALUE:  INVESTING 

IN A JUST AND EQUITABLE GOWANUS NEIGHBORHOOD REZONING 28 (2019).  They noted, however, that 

further investigation into the legality of a potential local fee program would be needed.  Id.  See 
also REG’L PLAN ASS’N, FOURTH REGIONAL PLAN, EXECUTIVE SUMMARY 20 (2021) (“Recommending 
value capture from real estate to fund new transit stations or line extensions, as well as more 
affordable housing near transit”).  After a decade of negotiations with local community groups, 
the City approved the Gowanus rezoning in 2021 and agreed to commit $200 million to upgrade 
public housing and an additional $250 million to parks, drainage infrastructure, and community 
amenities.  Press Release, N.Y.C. Off. of the Mayor, Mayor de Blasio Celebrates Council Passage 

of Gowanus Neighborhood Plan (Nov. 23, 2021). 

41.  N.Y.C. DEP’T OF ENV’T PROT., PRESENTATION:  WATER AND SEWER RATE STUDY (2010). 
42.  N.Y.C. INDEP. BUDGET OFF., BUDGET OPTIONS FOR NEW YORK CITY (2022).  IBO notes that 

“[t]here would likely be legal restrictions on how and where the city can spend the proceeds, 
but in general, the revenue could be spent on anything that is reasonably connected to the 
impacts of the project in question.”  Id. at 89. 
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the environmental review process. They feel that CEQR’s current 
approach to mitigation is often inadequate and have suggested that it 
could be bolstered through broader recourse to fees. 

In prior research conducted on mitigation under CEQR, a number of 
stakeholder groups expressed support for the idea of incorporating a 
mandatory fee program into CEQR.43  Proponents of this camp have 
suggested using development fees to preserve communities’ access to 
open public spaces throughout the City.  The Municipal Art Society of 
New York (MAS) and New Yorkers for Parks, for example, have noted 
that “open space access and sunlight availability continue to be 
undervalued,” and that many development impacts on open spaces 
tend to go unmitigated in the City’s environmental review of new 
projects.44  To this end, they have recommended that the City develop 
a pilot impact fee program for projects that reduce sunlight.45  
Another community group, Class Size Matters, has proposed using 
impact fees to fund the construction of new schools as a means of 
addressing school overcrowding caused by residential rezonings.46 

To the extent that the impacts of new development exacerbate the 
existing environmental burdens experienced by certain vulnerable 
communities, the idea that the City should be protecting incumbent 
communities from these impacts is also consistent with local and state 
priorities to tackle persistent and disparate environmental injustices 
in historically disadvantaged areas.47 

3. Link with Capital Planning 

Importantly, the idea that impact fees could be used to plug holes in 
the City’s operating budget is reminiscent of calls by a broader 

 

43.  MINELLI, supra note 26, at 36.  Notably, however, support for mandatory impact fees was 
more divided among different stakeholder groups.  

44.  STEPHEN ALBONESI ET AL., MUN. ART SOC’Y OF N.Y., A PUBLIC CHAMPION FOR THE PUBLIC REALM 

7 (2020).   
45.  Id. at 17.  The proposal does not provide details on how an impact fee for sunlight might 

be structured, leaving open the possibility that the group would support accounting for sunlight 
impacts through a new legislative fee or expansion of the existing CEQR mitigation program. 

46.  LEONIE HAIMSON, SPACE CRUNCH IN NYC PUBLIC SCHOOLS:  FAILURES IN POLICY AND PLANNING 

LEADING TO OVERCROWDING IN THE CITY’S SCHOOLS 11 (2014). 
47.  See, e.g., New York State Climate Leadership and Community Protection Act of 2019, S.B. 

6599, 2019 Sen. Assemb., Reg. Sess.  § 1(7) (McKinney 2019) (directing economic resources to 

address environmental impacts and other benefits to “disadvantaged communities”); ENV’T JUST. 
INTERAGENCY WORKING GRP., NEW YORK CITY’S ENVIRONMENTAL JUSTICE FOR ALL REPORT: SCOPE OF 

WORK (2021) (calling for a detailed assessment of “the City’s formal public engagement . . . 
regarding siting facilities and infrastructure and other environmental decision-making 
processes”). 
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coalition of actors that are seeking to reform the City’s budgeting and 
planning frameworks.  Corey Johnson, former Speaker of the New 
York City Council, was a powerful member of this coalition.  Indeed, in 
2020, Johnson’s office published a report that stated that the City’s 
“budget process fails to sufficiently . . . fund the infrastructure needed 
to accommodate projected growth.”48  To remedy this problem, the 
Speaker’s office introduced legislation that would create a new 
comprehensive planning framework for New York City.  This 
comprehensive planning framework would streamline the City’s 
existing processes for strategic, budget, and land use planning into “a 
single process”49 so that budget allocations could be more closely 
aligned with needs of new growth. 

While the comprehensive planning proposal does not directly call 
for impact fees, the concerns about the lack of dedicated funding for 
managing growth that inspired the legislation have been echoed 
among advocacy groups across the City.  Outside of City Council, some 
local advocates have signaled their support for using impact fees in 
conjunction with a comprehensive planning framework to manage 
the adverse consequences of growth and correct past injustices in 
historically disadvantaged communities.  In particular, MAS has 
recommended that the City “evaluate how a development impact fee 
program could be structured to generate funding for development 
mitigation” for impacts identified through the environmental review 
process.50 

The idea that impact fees could be used as a source of revenue for 
major capital projects is consistent with the academic literature that 
frames impact fees as a tool for local governments to finance growth.51  

 

48.  ANNIE LEVERS & LOUIS CHOLDEN-BROWN, N.Y.C. COUNCIL’S OFF. STRATEGIC INITIATIVES, 
PLANNING TOGETHER: A NEW COMPREHENSIVE PLANNING FRAMEWORK FOR NEW YORK CITY 11 (2020). 

49.  Press Release, N.Y.C. Council, Speaker Corey Johnson Unveils Legislation to Create a New 
Ten-Year Comprehensive Planning Cycle for New York City (Dec. 16, 2020) (“The legislation 

requires the city to streamline its planning mandates into a single process.  The City ’s strategic 
planning, budget, and land use planning process is now currently spread out over a dozen 
documents, reports, and plans already required by local law.”). 

50.  ALIA SOOMRO & SPENCER WILLIAMS, MUN. ART SOC’Y OF N.Y., TOWARDS COMPREHENSIVE 

PLANNING:  MOVING BEYOND OUR COMFORT ZONE 60 (2021). 
51.  See, e.g., GERALD KORNGOLD, LINCOLN INST. OF LAND POLICY, LAND VALUE CAPTURE IN THE 

UNITED STATES FUNDING INFRASTRUCTURE AND LOCAL GOVERNMENT SERVICES (2022) (discussing 

impact fees as a tool for local governments to cover the cost infrastructure, services and other 

improvements necessitated by new development); Gregory S. Burge & Keith R. Ihlanfeldt, 
Promoting Sustainable Land Development Patterns Through Impact Fee Programs, 15 CITYSCAPE 
83–105 (2013) (“[impact fees] have been used to cover the costs of providing public 
infrastructure needed for new development.  In so doing, they address the fiscal externalities of 
growth”); Abigail M. York et al., Dimensions of Economic Development and Growth Management 
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There is little dispute that as cities’ populations grow, their need for 
public infrastructure—from roads to schools—grows as well.  Yet 
cities face a number of constraints in paying for such new 
infrastructure, especially in advance of the new residents’ arrival.52  
Looking at New York State specifically, Article XVI of the State 
Constitution expressly limits local governments’ authority to issue 
new taxes.53  The State Constitution also limits cities’ ability to take on 
new debt, which further constrains their ability to finance new 
infrastructure.54  Given these fiscal constraints, impact fees might be 
a valuable source of funding for new infrastructure projects. 

In summary, this Article interprets the proponents of new impact 
fees as seeking to fix two distinct problems with New York City’s 
current framework for imposing fees on development.  First, the 
existing frameworks only apply to a limited number of projects.  The 
vast majority of development projects do not need special 
discretionary approvals from the City55 and therefore do not undergo 
CEQR review through which they might have compensatory 
mitigation requirements imposed on them.  Many development 
projects (including all commercial projects) also are not subject to the 
City’s MIH laws and therefore would not be required to pay affordable 

 

Policy Choices, 45 STATE & LOC. GOV’T REV. 90 (2013); (“Impact fees are the most commonly used 
growth management tool”); Arthur C. Nelson, Development Impact Fees: The Next Generation, 26 
URB. LAW. 542 (1994) (“impact fee programs are local efforts to bridge the gap between the 

money needed to build or expand public facilities to accommodate new development and the 
funds available to do so.”). 

52.  The increase in tax revenues that comes from an influx of new residents can be expected 
to lag the need for capital to finance new infrastructure. 

53.  N.Y. CONST. art. XVI, § 1 (“Powers of taxation; . . . The power of taxation shall never be 
surrendered, suspended or contracted away, except as to securities issued for public purposes 
pursuant to law.   Any laws which delegate the taxing power shall specify the types of taxes which 
may be imposed thereunder and provide for their review.”). 

54.  N.Y. CONST. art. XIII.  See also N.Y. STATE DEP’T OF STATE, LOCAL GOVERNMENT HANDBOOK 117 
(2018) (describing the history and status of constitutional debt limitations for local 
governments). 

55.  At present, around 80% of New York City’s development projects are permitted “as of 
right.”  This means that development projects that conform to all relevant zoning regulations are 
not subject to discretionary agency approval.  And while non-conforming projects are subject to 
environmental review before they can be approved, the City’s current environmental review 

laws do not mandate that developers pay non-processing fees as a condition of approval.  See 

MINELLI, supra note 26, at 7 (“As-of-right development projects, which constitute 80 percent of 
new development in New York City, would not typically be subject to CEQR, and therefore its 
mitigation requirement, because such projects do not require discretionary approval by the 
City.”); see also SEQRA § 617.5(b)(25); 6 CRR-NY § 617.5 (excluding “ministerial decisions,” such 
as permit approvals, from SEQRA requirements).  



2023] Impact Fees in New York City 381 

housing fees.56  Thus, many development projects could bypass fee 
requirements under both CEQR and MIH.  Second, even in the 
instances in which developers are made to pay fees under CEQR or 
MIH, these fees only cover limited types of impacts or are not imposed 
in a comprehensive or transparent manner.  Fees issued under the 
City’s MIH law only address affordable housing, and the City lacks 
laws requiring fees for other types of impacts that might be revealed 
under CEQR.  There are also no official city policies or guidelines on 
how or when fees for impacts other than affordable housing might be 
issued to new development—whether under CEQR or on an ad hoc 
basis—nor are there official mechanisms for reporting funds that 
have been collected or tracking how the funds are ultimately spent. 

C. Criticisms of Impact Fees 

Before moving on, it is important to emphasize that there is 
substantial debate among scholars and stakeholders as to whether 
impact fees are desirable.  Here, there are two main lines of criticism.  
First, some housing economists and others argue against impact fees 
on the grounds that they increase housing costs, thus aggravating the 
affordable housing crunch.57  This concern may be especially 
pertinent in New York City, where the combined effects of new impact 
fees and other pre-existing costs that the City imposes on 
development, such as MIH obligations or environmental review costs, 
might make otherwise viable projects uneconomic.  In this case, 
impact fees might be blamed for aggravating the affordable housing 
crisis by constraining supply.58 

 

56.  As an alternative to “traditional inclusionary housing programs,” some states have 
turned to a specific type of impact fee known as “linkage fees” in which “communities . . . charge 
developers a fee for . . . new market-rate construction and use the funds to pay for affordable 
housing.”  Linkage Fee Programs, INCLUSIONARY HOUS., 

https://inclusionaryhousing.org/designing-a-policy/program-structure/linkage-fee-
programs/ [https://perma.cc/L244-S7CW] (last accessed July 19, 2022).  Interestingly, “linkage 
fees were [initially] developed to apply to commercial projects where an on-site requirement 
would be impractical or even undesirable.” Id. 

57.  See, e.g., Vicki Been, Impact Fees and Housing Affordability, 8 CITYSCAPE 139 (2005); 
Shishir Mathur et al., The Effect of Impact Fees on the Price of New Single-Family Housing, 41 URB. 
STUD. 1303 (2004); Marla Dresch & Steven M. Sheffrin, The Role of Development Fees and 

Exactions in Public Finance, 90 ANN. CONF. TAX’N & MINUTES ANN. MEETING, NAT’L TAX ASS’N 363 

(1997); Larry D. Singell & Jane H. Lillydahl, An Empirical Examination of the Effect of Impact Fees 
on the Housing Market, 66 LAND ECON. 82, 90 (1990). 

58.  For a discussion of the relationship between impact fees and housing prices, see Jennifer 
Evans-Cowley & Larry L. Lawhon, The Effects of Impact Fees on the Price of Housing and Land: A 
Literature Review, 17 J. PLAN. LITERATURE 351, 351–59 (2003).  
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A second but related strand of criticism questions impact fees from 
the perspective of distributional fairness.  According to this view, the 
very factors that make impact fees appealing to a neighborhood’s 
current residents also make them unfair.  In particular, this 
perspective argues that impact fees are inequitable because they 
disproportionately burden new community entrants, such as first-
time homeowners, with the cost of maintaining public infrastructure 
while shielding incumbent residents from these costs.59  This fairness-
oriented critique is not new.  In fact, writing in 1957 as Chief Justice 
of the New Jersey Supreme Court, Arthur Vanderbilt wrote: 

The philosophy of this ordinance is that the tax rate of the borough 
should remain the same and the new people coming into the 
municipality should bear the burden of the increased costs of their 
presence.  This is so totally contrary to tax philosophy as to require it to 
be stricken down.60 

An emerging line of environmentally oriented scholarship also casts 
doubt on the wisdom of impact fees from a climate perspective.  
According to this school of thought, policies such as impact fees, which 
constrain the production of new housing in urban areas by increasing 
development costs, could undermine climate goals by inadvertently 
promoting urban sprawl.61 

 

59.  See, e.g., BENJAMIN DACHIS, C.D. HOME INST., HOSING HOMEBUYERS:  WHY CITIES SHOULD NOT 

PAY FOR WATER AND WASTEWATER INFRASTRUCTURE WITH DEVELOPMENT CHARGES 3 (2018) (stating 

“[t]he up-front costs of all [development changes] presents a potential equity concern, to the 
extent that new homebuyers have to pay up front for all development costs while existing 
homebuyers can get a free ride.”); John Yinger, The Incidence of Development Fees and Special 
Assessments, 51 NAT’L TAX J. 23, 23–29 (1998) (stating “the burden of special assessments falls 
entirely on new residents” and “[d]evelopment fees not only insulate existing residents from the 
costs of infrastructure for new development but also give them a capital gain.”).  

60.  Daniels v. Borough of Point Pleasant, 139 A.2d 265, 267 (N.J. 1957). 
61.  A substantial body of literature indicates that increasing urban density reduces regional 

GHG emissions by encouraging populations to live in areas where mass transit and non-
motorized methods of transportation are possible.  For a review of literature regarding the 
relationship between development density and climate change, see Katrina Wyman et al., 
Valuing Density: An Evaluation of the Extent to which American, Australian, and Canadian Cities 
Account for the Climate Benefits of Density through Environmental Review (Lincoln Inst. of Land 
Pol’y, Working Paper No. WP22KW1, 2022).  Given that increasing urban density reduces 
transportation-related emissions, policies that restrict increased development in urban areas, 

such as impact fees, could inadvertently increase regional emissions.  See, e.g., TODD LITTMAN, 

VICTORIA TRANSP. POL’Y INST., ANALYSIS OF PUBLIC POLICIES THAT UNINTENTIONALLY ENCOURAGE AND 

SUBSIDIZE SPRAWL 55 (2015).  See also Edward Glaeser & Matthew Khan, The Greenness of Cities: 
Carbon Dioxide Emissions and Urban Development, 67 J. URB. ECON. 404 (2010) (stating, 
“restricting new development, the cleanest areas of the country would seem to be pushing new 
development to places with higher emissions.”).  
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III. OPTIONS FOR NEW IMPACT FEES 

Given the varied purposes that proponents hope new impact fees 
would address, there appear to be two formulations of potential new 
impact fee programs that could address their concerns. 

A. Legislative Impact Fees 

First, to address the concerns that impact fees are not imposed on a 
wide enough range of projects under current laws, the City might opt 
to pass new legislation establishing an impact fee program that would 
apply to a broader range of development projects than are currently 
captured by the City’s CEQR or MIH frameworks.  The City might 
approach such a law as follows:  the City might first conduct a 
preliminary analysis to determine the amount and type of growth that 
is likely to occur within a specific geographic area (whether City-wide 
or within particular neighborhoods) over a given period of time.  The 
City might then identify the infrastructure and services that would be 
required to support the anticipated growth, and the actions needed to 
mitigate anticipated impacts on the existing community, and calculate 
their costs over time.  Then, the City could develop an allocation 
formula for issuing fees proportionately to developers who build 
pursuant to this growth plan.62 

There is ample precedent for legislative fees of this sort in other 
jurisdictions.63  In fact, in recent decades, an increasing number of 
cities across the United States have turned to impact fees to manage 
and support growing density64 and there is at least one example of a 
local government in New York State that has passed a legislative 
impact fee law.  In 1990, the Town of Brookhaven adopted its Land 
Use Intensification Mitigation Fee for the purpose of mitigating 
impacts from “land use intensification” associated with the rezoning 
of open spaces.65  The town uses the fee to acquire land to preserve as 

 

62.  Exceptions might be made, for example, for developments of a certain size or which 
voluntarily undertake actions creating certain public benefits (such as setting aside land for 
public space). 

63.  It is important to note that because the legal and policy context among different local 
jurisdictions is so varied, it cannot be assumed that other cities ’ approaches to impact fees would 

be either legally permissible in New York City or compatible with its existing policy framework. 

64.  See, e.g., Eli Okun, Growing Cities Opting to Rely on Impact Fees, N.Y. TIMES (Aug. 9, 2014) 
https://www.nytimes.com/2014/08/10/us/growing-cities-opting-to-rely-on-impact-
fees.html [https://perma.cc/MJ2K-UY7U]. 

65.  BROOKHAVEN, N.Y., LAND USE LEGISLATION, LAND USE INTENSIFICATION MITIGATION FEE ch. 85, 
art. VII, § 85–82(A) (2014) (stating that the purpose of the fees is “to mitigate any land use 
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open space.66  Commentators have noted that “the law has the 
potential for imposing significant fees on developers and other 
landowners within the Town.”67 

B. Mandatory Mitigation Fees 

A second potential option for expanding the use of fees in New York 
City would be to develop a mandatory mitigation fee program under 
CEQR.  Such a program might be structured as follows.  The agency 
performing the review under CEQR would, as is done today, analyze a 
development proposal for environmental impacts and identify 
potential mitigation measures.  The agency might then monetize the 
costs of some or all of these measures and then allocate some or all of 
these costs among developers who build pursuant to the agency 
action that triggered the environmental review.68 

As things stand today, developers can only mitigate or opt to pay in-
lieu fees for harms that they have the technical and jurisdictional 
competence to address themselves, and thus a mandatory mitigation 
fee program might help to broaden the range of impacts for which fees 
are charged and increase the amount of dedicated funds available for 
mitigation.  For example, if we return to the idea of a project that 
would reduce open space in an area, if it was not possible for the 
developer of that particular project to dedicate new open space on site 
or on an adjacent piece of land, they would have no ability to mitigate 
their project’s impacts under the current approach.  It would 
therefore be up to the City to pay for any mitigating actions aimed at 
creating more open space.  However, if a mandatory mitigation fee 
program were adopted, the City could collect funds that could be used 
to dedicate new open space on a City-owned parcel in the 
neighborhood, shifting the burden of cost back to the developer. 

There are several examples from other jurisdictions of local 
governments using environmental review to impose impact fees.  
Local governments in the states of Washington and California 

 

intensification associated with the approval of a change of zoning classification from a more 
restrictive use to a less restrictive use, through the acquisition of open space” in order to achieve 
“the goal of preservation and balanced growth”).  See also Anthony Guardino, Are Land Use Fees 
the Solution to Long Island’s Fiscal Challenges?—Part 1, FARRELL FRITZ, P.C., (Jan. 23, 2017), 

https://www.lilanduseandzoning.com/2017/01/23/are-land-use-fees-the-solution-to-long-

islands-fiscal-challenges/ [https://perma.cc/AXW9-2T75]. 
66.  BROOKHAVEN, N.Y., RES. NO. 2015-0196, ADOPTION OF TOWN OF BROOKHAVEN LAND 

ACQUISITION AND MANAGEMENT POLICY, PROCESS AND BACKGROUND (Mar. 12, 2015). 
67.  Guardino, supra note 65. 
68.  See MINELLI, supra note 26, at 37.  
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frequently use impact fees to satisfy their mitigation obligations 
under the Washington State Environmental Policy Act (SEPA)69 and 
the California Environmental Quality Act (CEQA).70  There is 
precedent for local governments in New York State using 
environmental review to impose impact fees as well.  For example, 
since 1991, the Town of Colonie has charged mitigation fees to 
developers to address impacts on water, solid waste, and open 
space.71  The fees were developed based on a series of so-called 
“Generic Environmental Impact Statements” (GEIS)72 which were 
prepared pursuant to SEQRA.73  Among the Town’s principal 
motivations, it prepared the GEISs in response to local “development 
pressures,” recognizing the “need to develop a comprehensive policy 
for future growth.”74  By 2019, Colonie had “collected $12 million in 

 

69.  While SEPA does not explicitly mention impact fees in its provisions on mitigation, the 
courts have treated SEPA as providing “the statutory authority and outlin[ing] the necessary 
components of a local ordinance to assess ‘impact fees[.]’”  City of Olympia v. Drebick, 126 P.3d 
802, 815 (Wash. 2006) (en banc).  See also Castle Homes & Dev., Inc. v. City of Brier, 882 P.2d 
1172, 1177 (Wash. Ct. App. 1994) (“the underlying statutory authority for mitigation of impact 
fees comes from [SEPA]”); Prisk v. City of Poulsbo, 46 Wash. App. 793, 800 (1987) (“SEPA 

authorizes a municipality to approve a subdivision application, subject to a requirement that the 
developer pay a fee to mitigate ‘specific adverse environmental impacts’” (citing WASH. REV. CODE 

ANN. § 43.21C.060 (Westlaw) (authorizing agencies to condition an action under SEPA on the 
mitigation of “specific adverse environmental impacts which are identified in the environmental 
documents prepared under this chapter.”))  There is other language in the statute implicitly 
acknowledging impact fees as a proper mitigation condition.  See WASH. REV. CODE ANN. § 
43.21C.065 (Westlaw) (noting that “[a] person required to pay an impact fee for system 
improvements pursuant to [Washington State’s general impact fee statute] shall not be required 

to pay a fee pursuant to [SEPA] for those same system improvements.”). 
70.  CAL. CODE REG. tit. 14, § 15130(a)(3) (“An EIR may determine that a project’s contribution 

to a significant cumulative impact will be rendered less than cumulatively considerable [where 
the] project is required to implement or fund its fair share of a mitigation measure or measures 
designed to alleviate the cumulative impact.”) (emphasis added). 

71.  See TOWN OF COLONIE, N.Y., FINAL GENERIC ENV’T IMPACT STATEMENT, AIRPORT AREA (1991); 
TOWN OF COLONIE, N.Y., FINAL GENERIC ENV’T IMPACT STATEMENT, BOGHT ROAD—COLUMBIA STREET 

AREA (2000); TOWN OF COLONIE, N.Y., FINAL GENERIC ENV’T IMPACT STATEMENT, LISHA KILL—KINGS 

ROAD AREA (1996). 
72.  They are typically “broader, and more general than site or project specific EISs.”  6 CRR-

NY § 617.10(a).  Agencies may use GEISs to review programmatic impacts as well as the common 
impacts from a series of related actions.  Id.  In these cases, a GEIS will usually set forth criteria 
to determine when more detailed supplemental review is necessary.  6 CRR-NY § 617.10(c). 

73.  SEQRA establishes mandatory minimum environmental review requirements for state 
and local agencies and grants local governments the authority to pass supplementary laws that 

take into account local circumstances provided that they are “no less protective of 

environmental values, public participation and agency and judicial review” than is required by 
state law.  SEQRA 8-0113(1), (3).  In this sense, CEQR both implements SEQRA and is an 
extension of it. 

74.  Kelly L. Munkwitz, Does the SEQRA Authorize Mitigation Fees?, 61 ALBANY L. REV. 595, 595 
(1997). 
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mitigation fees from developers inside the town’s three [GEIS] zones, 
which cover 15,100 acres.”75 

In spite of these precedents,  there are open questions for both types 
of fees programs as to the breadth of harms which the fees can be 
structured to address.  There are also questions about the source of 
the City’s legal authority to pursue either option:  New York State does 
not have an impact fee enabling statute expressly authorizing local 
governments to enact impact fee laws, and SEQRA does not expressly 
authorize agencies to charge fees for mitigation either.  Next, this 
Article turns to examining whether, and to what extent, New York City 
can legally implement impact fees despite the lack of express 
authorization. 

IV. LEGAL ISSUES 

To determine the scope of New York City’s legal authority to enact 
impact fees, two questions must be resolved.  First, one must 
determine whether the City has the requisite authority to pass any 
sort of law that formally conditions development permissions upon 
the payment of a fee, be it a legislative fee or mitigation fee issued 
under the auspices of CEQR.  If the answer to this first question is yes, 
then one must determine what sort of constraints may limit the types 
or magnitude of fees. 

A. Legal Authority 

The most straightforward source of authority for a New York City 
impact fee program would be if the state legislature were to pass a law 
expressly authorizing such a program.  Indeed, many other states 
have passed legislation of this kind.76  At present, however, there is no 
similar legislation in New York and there does not appear to be any 
current or prior state bills on this topic.  As such, this section considers 
the scope of New York City’s authority to act on its own, absent new 
state legislation.  Given the body of law that exists today, there appear 
to be two potential sources of legal authority for the type of impact 

 

75.  Mallory Moench, What Will Colonie’s Development Look Like in a Decade?, TIMES UNION 

(July 28, 2019), https://www.timesunion.com/news/article/What-will-Colonie-s-

development-look-like-in-a-14191830.php [https://perma.cc/7SVB-48VV].  Notably, “the town 
has also charged developers outside those zones $250 per lot for open space,” as well as “traffic 
mitigation fees calculated by the Capital District Transportation Committee.”  Id.  

76.  JULIAN CONRAD JUERGENSMEYER ET AL., LAND USE PLANNING AND DEVELOPMENT REGULATION 

LAW § 9:9 (3d ed. 2021).   
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fees that advocates seek:  New York City’s general home rule powers 
and SEQRA.  Each of these sources are considered in turn below. 

1. Home Rule 

One of the foundational principles of local government law is that 
local governments are creatures of the state that they inhabit.77  
Federal law does not grant local governments any powers or 
protections.  Indeed, local governments are not even mentioned in the 
U.S. Constitution.  Thus, to the extent that cities are imbued with 
particular powers, it is because their states have chosen to give them 
such powers.  On this point, the New York Court of Appeals has 
remarked that, “[i]n general, [local governments] have only the law-
making powers the Legislature confers on them.”78  If a local 
government passes a law that exceeds the scope of the legislative 
grant that the State has provided, the relevant law will be invalidated 
as ultra vires.79 

A number of states have passed statutes that explicitly grant their 
local governments the authority to pass local impact fees.  At the time 
of writing, at least twenty-seven states had enacted laws enabling 
local governments to create impact fee programs.80  New York State is 
not among these states.  But this does not necessarily preclude New 
York City from enacting a fee program; in some states without impact 
fee enabling legislation, municipalities have relied on their generally 
delegated municipal home rule powers to enact local impact fee 
ordinances.81  For example, the Supreme Court of Florida has upheld 

 

77.  On this point, Professors Richard Briffault and Laurie Reynolds note, “As a matter of 
black-letter principles, the states enjoy complete hegemony over their local governments . . . 
there is no federal right to local self-government.”  RICHARD BRIFFAULT & LAURIE REYNOLDS, STATE 

AND LOCAL GOVERNMENT LAW 289 (8th ed. 2016).  See also Albany Area Builders Ass’n v. Town of 
Guilderland, 546 N.E.2d 920, 921 (N.Y. 1989) (“It is a familiar principle that the lawmaking 
authority of a municipal corporation, which is a political subdivision of the State, can be 

exercised only to the extent it has been delegated by the State.”).  
78.  Kamhi v. Yorktown, 547 N.E.2d 346, 347 (N.Y. 1989). 
79.  Id. 
80.  JUERGENSMEYER ET AL., supra note 76.  These are:  Arizona, Arkansas, California, Colorado, 

Florida, Georgia, Hawai’i, Idaho, Illinois, Indiana, Maine, Montana, Nevada, New Hampshire, New 
Jersey, New Mexico, Oklahoma, Oregon, Pennsylvania, Rhode Island, South Carolina, Texas, Utah, 
Vermont, Virginia, Washington, West Virginia, and Wisconsin.  Id. 

81.  Michael Sterthous, Accommodating Growth and Development after Guilderland: Is the 

New York Legislature about to (Re)Act on Impact Fees?, 8 PACE ENV’T L. REV. 175 (1990); see also 
JUERGENSMEYER ET AL., supra note 76 (“[in] several states without authorization or enabling 
statutes [courts] have found authority in home rule power”); OFF. OF POL’Y DEV. & RSCH., U.S. DEP’T 

OF HOUS. & URB. DEV., IMPACT FEES AND HOUSING AFFORDABILITY:  A GUIDE FOR PRACTITIONERS 37 

(2008) (“Impact fees were originally developed by local governments in the absence of explicit 
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local school impact fees as a valid exercise of municipalities’ general 
home rule powers.82  As another example, the Supreme Court of 
Nebraska has upheld a local law creating impact fees to fund 
improvements to the water and wastewater systems, arterial streets, 
and parks, on the basis of the city’s home rule power.83  Additionally, 
the Supreme Court of Kansas has rejected the argument that a city 
“cannot charge impact fees in the absence of state enabling 
legislation,” finding that a local law creating traffic impact fees was 
authorized under a home rule provision which empowered the City to 
issue fees.84 

There is reason to believe that New York City could rely on its 
general home rule authority to adopt at least some types of impact 
fees.  Compared to many other states, New York has given its local 
governments fairly extensive powers to pass laws regulating 
municipal property and affairs even where there is no specific 
legislative grant relating to the particular matter at hand.85  This 
idea—that a city could pass a law about a subject without specific 
authorization from the State—is the essence of what is referred to as 
“legislative home rule.”  Article IX of the New York State Constitution 
enshrines this principle of legislative home rule for localities in New 
York State; it instructs the State’s local governments to establish local 

 

state enabling legislation.  Consequently, such fees were originally defended as an exercise of 
local government’s broad ‘police power’ to protect the health, safety and welfare of the 
community.”). 

82.  St. Johns County v. Northeast Fla. Builders Ass’n, 583 So. 2d 635, 642 (Fla. 1991) (citing 
Florida Statutes, FLA. STAT. § 125.01(1) (1989) which states, “the board of county commissioners 
of a county not operating under a charter may enact, in a manner prescribed by general law, 
county ordinances not inconsistent with general or special law.”).  Notably, the State of Florida 
has since adopted an impact fee enabling statute.  FLA. STAT. ANN. § 163.31801 (West 2006). 

83.  Home Builders Ass’n of Lincoln v. City of Lincoln, 271 Neb. 353, 360 (Neb. 2006) (citing 
NEB. CONST. art. XI as the basis of the city’s authority); see also id. at 360–61 (“The very purpose 
of a home rule charter is to permit municipalities to exercise every power connected with the 

proper and efficient government of the municipality . . . [U]ntil the superior authority of the state 
has been asserted by a general statutory enactment, the municipality may properly act under its 
charter.”) (quotation marks and citations omitted). 

84.  McCarthy v. City of Leawood, 257 Kan. 566, 582–83 (Kan. 1995) (citing KAN. CONST. art. 
XII, § 5(b) which states, “Cities are hereby empowered to determine their local affairs and 
government including the levying of taxes, excises, fees, charges and other exactions . . .”). 

85.  As of 2019, “at least 47 states have adopted some form of home rule for their localities.”  

PUB. HEALTH L. CTR. MITCHELL HAMLINE SCH. OF L., DILLION’S RULE, HOME RULE AND PREEMPTION 5 

(2020) (citing RICHARD BRIFFAULT ET AL., THE NEW PREEMPTION READER 4 (2019)).  For a history of 
home rule, see NAT’L LEAGUE OF CITIES, PRINCIPLES OF HOME RULE FOR THE 21ST CENTURY (2020).  See 
also N.Y. BAR ASS’N, CONSTITUTIONAL HOME RULE REPORT 2 n.6 (2016) (citing ROBERT WARD, NEW 

YORK STATE GOVERNMENT 545 (2d ed. 2006) (“New York’s constitutional and statutory provisions 
regarding home rule are more extensive than those in many states.”). 
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legislative bodies86 and empowers such bodies to adopt laws “relating 
to [the local government’s] property, affairs or government.”87  This 
grant is capacious.  Indeed, the most recent edition of the New York 
State Handbook for Local Governments states that “the home rule 
powers available to New York local governments are among the most 
far-reaching in the nation.”88  Still, the grant is not unlimited; to the 
contrary, the State Constitution expressly reserves the Legislature’s 
right to pass laws preempting local legislation89 and the Constitution 
itself limits local governments’ authority over taxes.90  This suggests 
that the City would have to be careful to avoid designing fees that 
appear to encroach on the powers of the State, or in a manner that 
makes them appear to be taxes. 

New York State’s Municipal Home Rule Law (MHRL),91 which was 
adopted concurrently with Article IX,92 implements the constitutional 
grant of legislative authority to local governments,93 enumerating 
fourteen specific subject matters about which local governments can 
legislate.94  Among other things, the enumerated subjects grant local 
governments with the police power to pass laws for the “government, 
protection, order, conduct, safety, health and well-being or persons 
and property” in the locality.95  Section 10 also authorizes local 
governments to fix and collect fees.96 

To the author’s knowledge, the New York Court of Appeals has 
never explicitly stated that Section 10 of the MHRL authorizes local 
governments to adopt impact fees.97  However, the Court came close 

 

86.  N.Y. CONST. art. IX, § 1(a). 
87.  N.Y. CONST. art. IX, § 2(c).  
88.  N.Y. STATE DEP’T OF STATE, LOCAL GOVERNMENT HANDBOOK 33 (2018).  Commentators have 

argued that the grant of authority that New York provides its local governments is more 
generous than many other so-called home rule states.  See also N.Y. BAR ASS’N, supra note 85. 

89.  See infra, Part IV(B)(1). 
90.  N.Y. CONST. art. VIII, §12.  See infra, Part IV(B)(3).  

91.  N.Y. MUN. HOME RULE LAW §§ 1–59. 
92.  The Municipal Home Rule Law was enacted on April 30, 1963, and Article IX of the New 

York Constitution was adopted on November 5, 1963; both became effective on January 1, 1964.  
Article IX was implemented “through the enactment of the Municipal Home Rule Law.”  N.Y. 
STATE DEP’T OF STATE, LOCAL GOVERNMENT HANDBOOK, supra note 88, at 41. 

93.  Id.   
94.  N.Y. MUN. HOME RULE LAW § 10. 

95.  N.Y. MUN. HOME RULE LAW § 10(a)(12). 

96.  N.Y. MUN. HOME RULE LAW § 10(1)(ii)(a)(9-a). 
97.  See, e.g., NOAH KAZIS, ENDING EXCLUSIONARY ZONING IN NEW YORK’S SUBURBS 19 (2020) 

(“[New York courts] have left ambiguous whether and when local governments have the 
authority to impose impact fees.”); VICKY CHAU & JENNIFER YAGER, ZONING FOR AFFORDABILITY 31 
(2016) (citing Albany Area Builders Ass’n v. Guilderland, 546 N.E.2d 920, 923 (N.Y. 1989) 
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in a landmark 1989 case, Kamhi v. Town of Yorktown.98  In Kamhi, a 
developer challenged a Yorktown local law that required developers 
to either set aside property to be used as parklands or pay the town a 
fee.  A developer who paid the fee in order to get approval to build 
new multifamily housing subsequently challenged the local law on the 
grounds that it was not authorized by the New York State Town Law, 
which is the State’s general enabling legislation for towns’ zoning 
regulations.99  Yorktown, in turn, argued that the local law was 
authorized by Section 10 of the MHRL.100 

In evaluating the competing claims, the court found that Section 10 
of the MHRL could indeed provide a basis for towns to adopt in-lieu 
fees for parklands.101  And while the court ultimately invalidated 
Yorktown’s particular fee program on procedural grounds,102 
commentators generally read Kamhi as having endorsed the idea that 
local impact fees could, at least in theory, be grounded in Section 10 
of the MHRL alone, without more specific enabling legislation.103  As a 
starting point, then, it seems reasonable to suspect that New York 
City’s home rule authority could provide a basis of authority for 
adopting some sort of fee.  But this does not complete the analysis, 
because a number of other state laws appear to have narrowed the 
type of impact fees that local governments, including New York City, 
could enact.104 

Notably, there are two other important laws in addition to the 
MHRL that delineate New York City’s powers:  the General Municipal 
Law105 and the General City Law.106  These laws define cities’ powers 
to exercise a range of specific regulatory and administrative 
functions,107 and even specifically authorize cities to impose in-lieu 

 

(noting that the N.Y. Court of Appeals has “declined to expressly rule on the question of whether 
. . . local governments [are permitted] to enact development impact fees.”). 

98.  Kamhi v. Yorktown, 547 N.E. 2d 346 (N.Y. 1989). 
99.  Terri Rice, Zoning and Land Use, 41 SYRACUSE L. REV. 579, 583 (1989). 

100.  Kamhi, 547 N.E.2d at 347. 
101.  Id. 
102.  The court found that the local law would have been spared preemption if the town had 

provided proper notice of intent to supersede.  Kamhi, 547 N.E.2d at 352–53.   
103.  Adam Wekstein, To Fee or Not to Fee, That Is the Legal Question:  Guiding Principles 

Regarding Impact Fees, 33 MUN. LAW. 34, 35 (2019) (“In Kamhi v. Town of Yorktown, the Court of 
Appeals held that even without specific authorization in state zoning enabling laws, a town may 

use its authority under the Municipal Home Rule Law to enact impact fee regulations relating to 

areas of purely local concern.”); Rice, supra note 99, at 583–87 (1989). 
104.  See infra Part IV(B)(1). 
105.  N.Y. GEN. MUN. L. §§ 1-1001. 
106.  N.Y. GEN. CITY L. § 1-171. 
107.  N.Y. STATE DEP’T OF STATE, LOCAL GOVERNMENT HANDBOOK, supra note 85, at 61.  
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parkland fees when approving site plans and subdivision plans.108  
Moreover, the General Municipal Law and General City Law were 
passed in 1892 and 1909, respectively,109 decades before Article IX of 
the Constitution, and while they remain in force, they “now are 
augmented by the overriding constitutional guarantee of ‘home 
rule.’”110  Thus, whatever authorization the General Municipal Law 
and General City Law provide could likely also be grounded in the 
constitutional guarantee of home rule.  In fact, to the extent that these 
laws impact the legal analysis, it is mainly by virtue of their power to 
constrain the City’s authority to act in this area via preemption, rather 
than to expand upon it.111 

2. SEQRA 

I n addition to its home rule powers, the New York State 
Environmental Quality Review Act (SEQRA) may also supply New 
York City with authority to charge some types of impact fees.  While 
neither the State nor the New York courts have yet to resolve this 
question,112 the potential to adopt mandatory mitigation fees under 
SEQRA would be an important supplement to the City’s general home 
rule powers under the MHRL.  This is because the City has already 
established a process for analyzing and mitigating the impacts of 
future growth under SEQRA—the City Environmental Quality Review 
(CEQR) process, which implements the state law.  Thus, the City might 
find it procedurally less complicated to implement a mitigation fee 
program through the existing CEQR process than to pass new 
legislation for assessing fees using its home rule authority.  At the 
same time, mitigation fees may not achieve the full suite of objectives 
that proponents hope to achieve because, as described further on, it 
may not be possible to capture as many projects using a fee developed 
under its SEQRA authority as it would be possible to capture through 
a new legislative fee program. 

SEQRA differs from its federal counterpart in that it imposes 
substantive “mitigation” requirements in addition to procedural 

 

108.  N.Y. GEN. CITY L. § 27-a; N.Y. GEN. CITY LAW § 33.  However, this authorization to impose 
parkland fees is not broad enough to advance the full suite of purposes that proponents hope to 

achieve with impact fees. 

109.  N.Y. STATE DEP’T OF STATE, LOCAL GOVERNMENT HANDBOOK, supra note 85, at 60. 
110.  Id. at 34. 
111.  See infra Part IV(B)(1). 
112.  Kelly L. Munkwitz, Does the SEQRA Authorize Mitigation Fees?, 61 ALB. L. REV. 595 

(1997); Wekstein, supra note 103, at 36 (“Another potential, though legally questionable, source 
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ones—indeed, it is one of only five state-level environmental review 
statutes to do so.113  Namely, SEQRA requires that agencies “act and 
choose alternatives, which . . . to the maximum extent practicable, 
minimize or avoid [the] adverse environmental effects” of an 
action.114  To fulfill this “mitigation” requirement, SEQRA permits the 
agency responsible for conducting the environmental review (the 
“lead agency”) to require a project proponent to undertake certain 
mitigation measures as a condition of approval.115 

SEQRA is also fairly unique among environmental review laws in 
who and what its requirements apply to.  New York is one of only three 
states that extends its environmental review laws to both local 
governments and private actions.116  Specifically, the law defines 
“agencies” to include local agencies, which means that local agencies 
are subject to SEQRA’s requirements and can serve as the lead agency 
conducting an environmental review.117  Additionally, SEQRA applies 
to “actions” that are directly undertaken or funded by public agencies 
as well as to private actions that require discretionary approvals by 
public agencies.118  Together, this means that, under SEQRA, a local 
lead agency may require a private applicant to undertake mitigation 
measures as a condition of approval.119 

 

of authority for the imposition of impact fees could be the State Environmental Quality Review 
Act”). 

113.  See MINELLI, supra note 26, at app. I.  The other four states are California, Massachusetts, 
Minnesota, and Washington.  Id. 

114.  SEQRA § 8-0109(1); see also id. at § 8-0109(8) (requiring agencies to “make an explicit 

finding that . . . to the maximum extent practicable, adverse environmental effects revealed in 
the environmental impact statement process will be minimized or avoided” before the project 
proponent may proceed with an action). 

115.  N.Y. STATE DEP’T OF ENV’T CONSERVATION, SEQRA HANDBOOK 64.  “The agency may even 
impose conditions that are beyond the agency’s jurisdiction, unless those conditions would 
intrude upon another agency’s jurisdiction.”  Id. at 148.  

116.  Of the seven states with environmental review statutes that apply to local action, only 
three also apply to private actions (New York, California, and Minnesota).  See MINELLI, supra 

note 26, at app. I; SEQRA § 8-0105(4)(i); Cal. Pub. Res. Code § 21000 et seq.; Minn. State Ann. § 
116D.01 et seq. 

117.  SEQRA § 8-0105. 
118.  Id. at § 8-0105(4)(i).  Notably, SEQRA only applies to the “discretionary” decisions of 

agencies; ministerial decisions are expressly precluded from review requirements by state law.  
An example of a ministerial decision is the granting of a building permit; so long as the private 
applicant has met the requirements of the permit, the agency does not have the discretion to 

deny the permit.  On the other hand, a decision to amend the zoning law is typically viewed as 

discretionary; the agency is not compelled by the law to do so when requested to by a private 
applicant.  SEQRA Rules § 617.5(b)(25). 

119.  See, e.g., Jackson v. N.Y. State Urb. Dev. Corp., 67 N.Y.2d 400, 421–22 (1986) (upholding 
a requirement that a developer construct housing for displaced area residents as a proper 
mitigation measure). 
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In accordance with this authorization, New York City has required 
private applicants to take various kinds of mitigation measures in the 
past,120 such as setting aside space on a project site to mitigate impacts 
on open space that have been revealed in the environmental review 
process.  In a few isolated cases, private applicants have also been 
required to provide funding for mitigation.  However, such instances 
are the exception rather than the rule.121  Research suggests that the 
City does not often require private applicants to undertake or pay for 
mitigation as a condition of approval.  This is because private 
applicants typically lack the jurisdiction, ability, or technical expertise 
to implement the necessary measures.122  Instead, the City is 
frequently left responsible for carrying out mitigation on its own—at 
the taxpayers’ expense.123 

To redistribute the mitigation costs that private development 
projects impose toward the developer, the City might adopt a 
mitigation fee scheme through CEQR to cover the costs taxpayers 
would otherwise incur.  The challenge in this respect is that SEQRA 
does not clearly authorize agencies to impose fees as a means for 
financing mitigation; the law neither expressly authorizes nor 
prohibits the use of fees for mitigation.  If, however, the agency can 
require private applicants to undertake mitigation measures as a 
condition of approval, they may also be able to also impose fees on 
that same applicant for the purpose of funding mitigation performed 
by the City. 

There is some precedent from other local governments in New York 
State for imposing mitigation fees under SEQRA.  In particular, a 
number of municipalities across the State, including Colonie,124 
Halfmoon,125 East Greenbush,126 and Ithaca,127 have used Generic 
Environmental Impact Statements (GEISs) prepared under SEQRA as 

 

120.  MINELLI, supra note 26. 
121.  See, e.g., MINELLI, supra note 26, at 62 (to mitigate impacts on light, the Domino Sugar 

Rezoning noted that the private applicant would “provide funding for monitoring and 
maintenance of affected plantings within Grand Ferry Park and replacement, as necessary, with 
shade-tolerant species”). 

122.  Id. at app. II. 
123.  Id. 

124.  See supra note 71. 

125.  TOWN OF HALFMOON, NORTHERN HALFMOON GEIS, STATEMENT OF FINDINGS (2002).  
126.  TOWN OF EAST GREENBUSH, WESTERN EAST GREENBUSH FINAL GENERIC ENVIRONMENTAL 

IMPACT STATEMENT (2009).  
127.  CITY OF ITHACA, SOUTHWEST AREA LAND USE PLAN GENERIC ENVIRONMENTAL IMPACT 

STATEMENT, FINDINGS STATEMENT (2000). 
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a mechanism for imposing mitigation fees on new development.128  
Unlike the more commonly used EIS, which “deals with the impacts of 
an action proposed for a specific location at a point in time,” a GEIS is 
used to assess the potential cumulative impacts of a set of actions that 
will be carried out pursuant to a proposed program or plan, such as a 
comprehensive rezoning for a town.129  Where this approach has been 
used in connection with impact fees, the local governments prepared 
a GEIS analyzing the impacts of anticipated future development in 
their jurisdiction and then identified the capital improvements that 
would be necessary to serve the anticipated growth.  From here, they 
estimated the costs of those improvements for which the local 
government would be responsible and developed a formula to 
distribute the costs among future development within the study area.  
For example, in its GEIS, the Town of Halfmoon calculated the 
expected costs for water and sewer improvements that would be 
needed and then divided the costs by the number of equivalent 
dwelling units (EDUs) that were anticipated to be developed in the 
study area.130  The fees could then be collected from developers each 
time a certificate of occupancy is issued for an EDU. 

One major benefit of mitigation fees is it would be possible to adopt 
a fee program without specific legislation.  There is, however, very 
little case law examining these types of fee programs, so it is difficult 
to predict with certainty how a court would evaluate them.  
Nonetheless, the one case that has considered such a program 
suggests that a GEIS can serve as a proper mechanism for local 
governments to impose mitigation fees on private developers.  The 
case in question concerned a mitigation fee scheme developed by the 

 

128.  Notably, these local fee schemes have not been challenged (and therefore have not been 
reviewed by the courts), nor has the State intervened to preempt them. 

129.  SEQRA Rules, N.Y. COMP. CODES R. & REGS. tit. 6, § 617.10(a) (2019) (“A generic EIS may 
be used to assess the environmental impacts of:  (1) a number of separate actions in a given 
geographic area, which. . . if considered together, may have significant impacts; (2) a sequence 
of actions, contemplated by a single agency or individual; (3) separate actions having generic or 
common impacts; or (4) an entire program or plan having wide application or restricting the 
range of future alternative policies or projects, including new or significant changes to existing 
land use plans, development plans, zoning regulations or agency comprehensive resource 

management plans.”) 

130.  Total water and sewer costs were estimated at $4.635 million and $2.39 million, 
respectively.  The GEIS notes that “[t]here are 4,026 EDU’s based on the 20-year projections for 
residential, commercial and industrial development.”  Each EDU is charged a water impact fee 
of $1,151 and a sewer impact fee of $594 when the certificate of occupancy is issued.  TOWN OF 

HALFMOON, NORTHERN HALFMOON GEIS, STATEMENT OF FINDINGS 29–30 (2002).  
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Town of Malta.131  In 2006, the town prepared a GEIS which identified 
anticipated impacts from future commercial development, as well as 
necessary infrastructure improvements and modifications.132  To fund 
these improvements, the GEIS “proposed that developers in the 
district be assessed ‘mitigation fees’ which the Town would use to 
make capital improvements.”133  Several years later, a commercial 
developer charged with paying these fees brought a challenge against 
the town for costs it incurred, arguing, in part, that they amounted to 
an unauthorized tax.134  While the reviewing court never directly 
answered the question of whether the town had authority under 
SEQRA to impose the mitigation fees, it implicitly acknowledged the 
town’s authority by finding that the mitigation fee was lawful.135  The 
town still charges mitigation fees to this day.136 

As an alternative to using a GEIS as a basis for developing a 
mitigation fee scheme, the City might impose mitigation fees on 
private applicants through project-specific EISs.137  Under this 
 

131.  Malta Properties 1, LLC v. Town of Malta, No. 10382012, 2015 WL 13049238, at *1 (N.Y. 
Sup. Ct. Apr. 22, 2015) (“The GEIS proposed that developers in the district be assessed mitigation 
fees which the Town would use to make capital improvements.  The fees would be in proportion 

to the impact that a project would have on projected growth.”) (internal quotations omitted). 
132.  TOWN OF MALTA, MALTA TOWN-WIDE GEIS, STATEMENT OF FINDINGS (2006); TOWN OF MALTA, 

MALTA TOWN-WIDE GEIS, RESPONSE TO COMMENTS (2006).  The Town of Malta has claimed 
authority for imposing the fees under SEQRA.  See Lakeview Outlets Inc. v. Town of Malta, No. 
459/2016, 2017 WL 11015736, at *2 (N.Y. Sup. Ct. May 16, 2017) (“Malta contends that 
mitigation fees required by the 2006 Town Wide GEIS and SEQRA Findings Statement are 
lawfully imposed pursuant to SEQRA.”). 

133.  Malta Properties, 2015 WL 13049238, at 1.  

134.  In this instance, the applicant was given a choice between performing the mitigation 
themselves, or paying a mitigation fee.  The applicant ultimately chose to perform mitigation 
themselves, the cost of which ended up exceeding the cost of the mitigation fee, and sued the 
town claiming the difference between the mitigation fee and costs of mitigation for which it paid 
amounted to an unlawful tax.  Notably, the plaintiff’s claims only relate to the amount the 
developer paid in excess of what would have otherwise been charged under the fee scheme.  The 
developer did not challenge the mitigation fee scheme as a whole, implicitly accepting the town’s 
authority to charge fees under SEQRA.  Malta Properties, 2015 WL 13049238.  For a fuller 

discussion on how courts have distinguished impact fees from taxes, see Part IV(B)(3).  
135.  Malta Properties, 2015 WL 13049238, at *4 (“So called ‘impact fees’ assessed against a 

developer for the use of already existing municipal infrastructure and to fund capital 
improvements which benefit the general public are prohibited.  Here, the Town did not mandate 
or compel plaintiff to pay an impact fee; plaintiff was obligated to pay a mitigation fee. . . . In the 
court’s assessment, the [fee] does not constitute the imposition of an illegal tax disguised as an 
impact fee.”) (internal citations omitted).  In a separate case challenging the Town of Malta ’s 

mitigation fee scheme, the court declined to reach the question of whether the fee scheme was 

legal instead finding that the claim was time-barred.  Lakeview Outlets Inc. v. Town of Malta, 89 
N.Y.S.3d 733, 735–36, 738 (N.Y. App. Div. 2018). 

136.  See Tᴏᴡɴ ᴏғ Mᴀʟᴛᴀ, Tᴏᴡɴ Aᴅᴍɪɴɪsᴛʀᴀᴛɪᴠᴇ Fᴇᴇs Mᴀᴛʀɪx—Sᴄʜᴇᴅᴜʟᴇ A 4 (2023). 
137.  One variation would be to develop a fee scheme through an EIS for a neighborhood 

rezoning.  For example, when NYC does a neighborhood up-zoning, the City might prepare a fee 
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approach, the City might analyze the particular impacts for individual 
private proposals that are subject to CEQR and impose mandatory 
fees on the private applicant as a condition of project approval.  There 
are several benefits to this approach.  From a practical perspective, 
this approach more closely aligns with the City’s current practice of 
relying on project-specific EISs instead of GEISs.138  This approach 
might also be more legally sound because it would only impose fees 
on projects that would otherwise already be subject to mitigation 
requirements because they independently trigger the requirement for 
environmental review.  And by making mitigation fees mandatory for 
all projects subject to CEQR, it may help address concerns about 
inconsistency in how fees are charged under current City practices. 

However, this approach is limited in that fees could only be assessed 
against developers undergoing environmental review, which means it 
would not capture projects that can be built as-of-right—that is, 
projects that do not need discretionary approvals from the City and 
can proceed pursuant to existing development rights.139  This 
deficiency is illustrated by the recent Special Flushing Waterfront 
District project.  The project comprises proposals from three separate 
developers to construct nine mixed-use buildings (approximately 3 
million square feet) across 29 acres of downtown Flushing in 
Queens.140  Community groups have argued that the project is likely 
to harm the local community through impacts on open space, 
affordable housing, schools, and coastal resiliency.141  However, 
because the project is largely within existing development rights—
that is, it did not require discretionary approvals from the City—
developers were not required to prepare an environmental impact 

 

scheme as part of the EIS to mitigate impacts from new development in the rezoned areas.  Then, 
the City might issue fees to subsequent developers who build pursuant to the rezoning.  As 

opposed to relying on spot rezoning to develop and issue impact fees, this approach could help 
to capture as-of-right development. 

138.  See JOHNSON, ET AL., supra note 48, at 22 (“Though New York State law articulates a 
number of scenarios where the preparation of a GEIS is appropriate, New York City rarely uses 
them”); MINELLI, supra note 26, at 23 (noting New York City’s “reliance on . . . project-level EISs”). 

139.  See, supra, note 55 and accompanying text.  
140.  N.Y.C. DEP’T OF CITY PLAN., ENVIRONMENTAL ASSESSMENT STATEMENT, SPECIAL FLUSHING 

WATERFRONT DISTRICT 6 (2019).  

141.  E.g., City Planning Should Reject Flushing Waterfront Proposal, MUN. ART SOC’Y OF N.Y. 
(Sept. 15, 2020), https://www.mas.org/news/comments-flushing-waterfront-plan/ 
[https://perma.cc/3DGV-PMAK]; Much Ado about Flushing, MUN. ART SOC’Y OF N.Y. (Sept. 3, 
2020), https://www.mas.org/news/much-ado-about-flushing/ [https://perma.cc/8ZNJ-
WZLL].   
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statement.142  In this case, the community would not be able to rely on 
mandatory mitigation fees because no EIS was prepared.  The GEIS 
approach, on the other hand, could potentially capture a wider range 
of projects to which fees could be assessed.  This is partially because 
individual projects which, on their own, might not reveal impacts that 
surpass the legal threshold of significance—and therefore might not 
trigger SEQRA’s requirement that an EIS be prepared—are more 
likely to be captured in a GEIS.143 

B. Constraints on the Design and Scope of Impact Fees 

Local impact fees that would otherwise be authorized under New 
York City’s home rule powers or the State Environmental Quality 
Review Act can still be invalidated if they violate another provision of 
state or federal law.  There appear to be three main avenues through 
which an otherwise valid impact fee could be invalidated:  It may be 
preempted by another state law that regulates the same subject area; 
it may violate the constitutional doctrine regarding exactions; or it 
may be deemed to be a disguised tax, rather than a fee.  These 
constraints restrict both the type of impacts that can be addressed 
with impact fees as well as the size of the fees that can be imposed.  

 

142.  As part of the proposal, developers sought approval from the City to rezone one of the 
four project sites, triggering CEQR review.  In a preliminary analysis of the rezoning proposal 
under CEQR, the City determined “that the incremental difference between the proposal and the 
as-of-right development would not be significant enough to result in any adverse impacts.”  MUN. 

ART SOC’Y OF N.Y., City Planning Should Reject Flushing Waterfront Proposal, supra note 141.  As a 
result, the developers were not required to prepare an EIS and were only required to prepare 
an Environmental Assessment Statement (EAS), which is less rigorous.  Id.; MUN. ART SOC’Y OF 

N.Y., Much Ado about Flushing, supra note 141.  Notably, community advocates have brought a 
legal challenge against the City, arguing that an EIS should have been prepared.  Short Form 
Judgement Doc. No. 85 at 13, Chhaya Cmty. Dev. Corp. v. N.Y.C. Dep’t of City Plan., No. 706788-
2020, slip op. (N.Y. Sup. Ct. Oct. 15, 2021) (dismissing petitioners ’ request to annul any city 
approval for the creation of a Special Flushing Waterfront District without an EIS); see also 

Christine Chung, Locals’ Lawsuit Slams Flushing Waterfront Development Project, THE CITY (June 
8, 2020), https://www.thecity.nyc/2020/6/8/ 
21284151/flushing-west-waterfront-development-project-lawsuit [https://perma.cc/WD6W-
MZXM]. 

143.  See MINELLI, supra note 26, at 23–24 (“[P]roject-level EISs often study areas that are 
relatively limited in geographic scope, which can make impacts that result from multiple, 
similarly situated projects less likely to be considered significant than if a larger area were 

studied.”).  Among other things, a move toward comprehensive planning could trigger the 

preparation of GEIS, which in turn could serve as the basis for developing an impact fee scheme.  
While the City does not currently have a comprehensive plan in place, there is political 
momentum among some local legislators to adopt one; in 2020, City Council Speaker Corey 
Johnson introduced legislation calling for a ten-year comprehensive planning cycle.  N.Y. City 
Council, supra note 48.  See also LEVERS & CHOLDEN-BROWN, supra note 47, at 11.  



398 COLUMBIA JOURNAL OF ENVIRONMENTAL LAW [Vol. 48:2 

Below, this Article details how these restrictions operate and the 
extent to which they restrict New York City’s ability to impose fees. 

1. Preemption 

While the New York State constitution and MHRL make clear that 
local governments in New York can pass laws regarding a wide range 
of subject matters without express state authorization, they are 
equally clear that local governments cannot adopt laws that conflict 
with the State Constitution or any properly enacted state statute.144  
Phrased differently, New York State can preempt a local law 
establishing a fee program if it so chooses.  The State can preempt a 
local law expressly, by directly stating that local laws on the relevant 
subject matter are prohibited, or by implication.  Preemption is 
implied wherever the local law directly conflicts with a state law 
(“conflict preemption”) or where a state legislative scheme is so 
comprehensive that a reasonable person would infer that the state 
intended to occupy the field and foreclose local regulation in the area 
(“field preemption”).145 

Unlike some other states, there is no New York State law that 
expressly precludes the use of impact fees by local governments.146  
Nonetheless, local impact fees—or, at a minimum, certain types of 
local impact fees—might still be implicitly preempted.  The potential 
for state law to preempt local impact fees was vividly illustrated in a 
1989 Court of Appeals decision, Albany Area Builders v. Guilderland.147  
In Guilderland, developers challenged a local law titled the 
Transportation Impact Fee Law (TIFL) that required applicants for 
 

144.  N.Y. CONST. art. IX, § 2(c).  Notably, the New York State Constitution imposes more 
arduous procedural requirements on the State Legislature when it seeks to adopt a law that 
pertains to the “property, affairs, or government” of one or more but not all local governments 
in the state.  These laws, referred to as “special” laws, as opposed to “general” laws, must be 
adopted utilizing the procedures specified in art. IX § 2(b)(2) “unless a State concern is involved 

or affected . . . in some substantial measure.”  Adler v. Deegan, 167 N.E. 705, 711 (N.Y. 1929), 
amended by 170 N.E. 164 (N.Y. 1930). 

145.  See DJL Rest. Corp. v. City of New York, 749 N.E.2d 186, 190 (N.Y. 2001) (“Broadly 
speaking, State preemption occurs in one of two ways—first, when a local government adopts a 
law that directly conflicts with a State statute and second, when a local government legislates in 
a field for which the State Legislature has assumed full regulatory responsibility.  The State 
Legislature may expressly articulate its intent to occupy a field, but it need not.  It may also do 

so by implication.”) (internal citations omitted).  

146.  See Nestor M. Davidson & Timothy M. Mulvaney, Takings Localism, 121 Cᴏʟᴜᴍ. L. Rᴇᴠ. 
215, 250–51, n.155, n.156 (2021) (identifying states which have “precluded impact fees outright 
in certain circumstances” or otherwise “placed stringent limitations on their use” and discussing 
which states have explicitly precluded impact fees). 

147.  Albany Area Builders v. Guilderland, 546 N.E.2d 920 (N.Y. 1989).  
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building permits for projects that would increase traffic to pay a 
transportation impact fee.148  The court observed that the State 
already had “a comprehensive and detailed regulatory scheme”149 for 
allocating highway funding and that the TIFL intruded upon that 
scheme.  The court therefore determined that the TIFL was implicitly 
preempted. 150 

The Guilderland decision suggests that New York City would, in all 
likelihood, also be preempted from charging impact fees for state-
regulated highways.  However, the court in that case expressly 
declined to decide whether other types of local impact fees could be 
permissible151 and has not ruled on the issue since.  This gap in the 
court’s jurisprudence has led at least one commentator to posit that 
there might be room for local governments to act in this area, for 
example, where only local roads (not state highways) are being 
regulated.152  Still, the Guilderland precedent certainly complicates 
efforts to make broad recourse to impact fees to finance new 
infrastructure in New York City. 

A lower court case suggests an additional type of impact fee for 
which cities are likely to lack authority to adopt:  sewer connection 
fees.153  In Home Builders Association of Central New York v. County of 

 

148.  Id. at 921. 
149.  Id. at 922. 
150.  Id. at 923.  In particular, the court determined that permitting towns to raise revenues 

with impact fees “would allow towns to circumvent the statutory restrictions on how money is 
raised and, further, would permit towns to create a fund of money subject to limited 

accountability, not subject to the statutory requirements governing how funds for highway 
improvements are spent.”  Id. 

151.  Id. at 923 (“[W]e need not reach the controversial question . . . whether local ‘impact 
fees’ are permitted.”). 

152.  “Perhaps the fees are not inappropriate with respect to governments that own and 
maintain roads that are not subject to the same ‘strictures’ that the Court found constituted 
preemption.  Similarly, such fees may be proper when highways are not involved or when they 
are taken into account in the budgetary process.”  John M. Armentano, Local Impact Fees Should 

Permit Municipalities to Act, FARRELL FRITZ, P.C. (Mar. 24, 1999), 
https://www.farrellfritz.com/local-impact-fees-home-rule-powers-should-permit-
municipalities-to-act/ [https://perma.cc/QLB8-X6Q5].  

153.  In a similar case, the Appellate Court of the Third Department found a local town law 
requiring all new customers of the Port Ewen Water District to pay a water hook up fee to be 
preempted by state law.  Coconato v. Town of Esopus, 547 N.Y.S.2d 953 (N.Y. App. Div. 1989).  
Specifically, the court determined that Articles 12 and 12-A of the Town Law had “establish[ed] 

a comprehensive scheme for financing water district improvements, manifesting the [State] 

Legislature’s intent to preempt the area of financing capital improvements to town water 
districts.”  Id. at 954–55.  Notably, New York City is not subject to the Town Law, and the General 
City Law lacks analogous provisions to that of the Town Law that were at issue in Coconato.  See 
N.Y. GEN. CITY LAW §§ 1 et seq.  This suggests that the General City Law would also not preempt 
the City from creating impact fees to fund water connections. 
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Onondaga,154 the Supreme Court of Onondaga County found that the 
county lacked authority to adopt a local law establishing a sewer 
connection fee.  The court found that the “State Legislature, in the 
County Law and General Municipal Law [had] provided a 
comprehensive scheme regulating sewer districts,” which it 
concluded “manifests an attempt to preempt” the local law.155  While 
the County Law, except for specific enumerated sections,156 does not 
apply to New York City, the City is subject to the provisions of the 
General Municipal Law that the court relies on to find the County Law 
preempted.157  This suggests that a City law creating sewer connection 
fees would also be preempted.  However, there may be room in the 
law for the City to impose other types of impact fees to help finance 
sewer infrastructure, such as fees for sewer extensions.158 

There is also a state law that could inhibit New York City from 
developing impact fees for parklands.  While Kamhi could be broadly 
read as confirming that Section 10 of the MHRL authorizes local 
governments to condition land use approvals on the payment of a fee, 
the case’s application to New York City actually appears to be more 
limited.  Kamhi concerned a town’s authority to impose in-lieu 
parklands fees as a condition for approving site plans.  The New York 
State Town Law expressly authorizes in-lieu parkland fees to be 
imposed as a condition of approval for subdivisions, but is silent with 
respect to whether parkland fees could be imposed as a condition for 
approving site plans.159  The court determined that the detailed state 
statutory scheme concerning parkland evidenced an intent to 
preempt the field of regulations concerning parkland fees.  As such, 
the Yorktown law would therefore be preempted unless the town 
properly exercised its authority to supersede certain state laws, as 
provided for in MHRL Section 10(1)(ii)(d)(3).160  The court went on to 
 

154.  Home Builders Ass’n of Cent. N.Y. v. County of Onondaga, 573 N.Y.S.2d 863 (Sup. Ct. 
1991). 

155.  Id. at 865. 
156.  See, e.g., N.Y. CNTY. L., art. 24. 
157.  See N.Y. GEN. MUN. L., art. 14F (granting authority to cities to issue sewer rent charges 

for costs of “operation, maintenance and repairs of the sewer system” and for the “construction 
of sewage treatment and disposal works . . . , or for the extension, enlargement, or replacement 
of, or additions to, such sewer systems, or part or parts thereof”). 

158.  See N.Y. GEN. MUN. L. § 453 (providing that revenues from sewer rents “shall not be 

used . . . to finance the cost of any extension of any part of a sewer system . . . to serve unsewered 

areas if such part has been constructed wholly or partly at the expense of real property 
especially benefited”). 

159.  Kamhi, 547 N.E.2d at 349.  
160.  This section authorizes a town to supersede “any provision of the town law relating to 

the property, affairs, or government of the town or to other matters in relation to which and to 
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suggest that supersession would have been proper in this case if 
Yorktown had followed the proper supersession procedure outlined 
in the Municipal Home Rule Law.161  Unfortunately for Yorktown, the 
town had not followed the proper procedure, so the local law had to 
be struck down. 

Critically, the General Town Law that was found to preempt the 
Yorktown law does not apply to New York City; instead, the General 
City Law governs New York City’s operations.162  As indicated above, 
the General City Law also contains provisions authorizing in-lieu 
parkland fees as a condition for both subdivision and site approval, 
and these provisions are nearly identical to the relevant provisions of 
the Town Law.163  However, while the Municipal Home Rule Law 
provides towns with the authority to supersede state laws in certain 
circumstances, the law contains no analogous supersession provision 
that applies to cities.164  Without this supersession authority, the City 
would likely be unable to adopt parklands fees that deviate from what 
is expressly authorized by the State in the General City Law. 

2. Exactions 

The U.S. Constitution further constrains New York City’s ability to 
impose impact fees.  Of particular importance, an otherwise valid 
impact fee program could be invalidated if it is deemed to impose an 
“unconstitutional condition” on land use.  This caution flows from the 
Supreme Court’s jurisprudence regarding exactions,165 a term which 
is used to refer to conditions imposed by the government on land use 
applications that “oblige property owners to internalize the costs of 
 

the extent to which it is authorized to adopt local laws by this section, notwithstanding that such 
provision is a general law, unless the legislature shall have prohibited the adoption of a such a 
local law.”  N.Y. MUN. HOME RULE L. § 10(1)(ii)(d)(3). 

161.  Kamhi, 547 N.E.2d at 351.  See also Richard Briffault, Home Rule, Majority Rule, and 
Dillon’s Rule, 67 CHI. KENT L. REV. 1011, 1022 (1991) (“[I]n Kamhi, the Court was concerned . . . 

with the town’s failure to satisfy the formal requisites for local legislative action of the adoption 
of impact fees.”).  

162.  N.Y. GEN. CITY L. §§ 1-171.  
163.  Compare N.Y. GEN. CITY L. § 27-a(6) and § 33(4) with N.Y. TOWN L. § 274-a(6) and § 

277(4) and N.Y. VILLAGE L. § 7-725-a(6) and § 7-730(4).  
164.  Compare N.Y. MUN. HOME RULE L. § 10(1)(ii)(d)(3) (granting towns supersession 

authority) and § 10(1)(ii)(e)(3) (granting supersession authority to villages) with § 10(1)(ii)(c) 

(describing the powers conferred separately on cities in addition to those granted by the New 

York State Constitution).   See also DIV. OF LOCAL GOV’T SERVS., N.Y.S. DEP’T OF STATE, ADOPTING LOCAL 

LAWS IN NEW YORK STATE  2–3 (2021). 
165.  Some common examples of things that have been deemed exactions include “impact 

fees, construction requirements, dedications of land, or conditions on future land use.”  James D. 
O’Donnell, Affordable Housing Ordinances, 48 URB. LAW. 899 (2016). 
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the expected infrastructural, environmental, and social harms 
resulting from development.”166  Exactions typically impose 
additional costs on developers that they otherwise would not have 
assumed.  These costs, which are imposed as a condition of approval, 
have been challenged as violating the Fifth Amendment.  As discussed 
below, impact fees are a type of exaction and are therefore vulnerable 
to such challenges. 

The Fifth Amendment’s Takings Clause prohibits governments from 
taking “private property . . . for public use, without just 
compensation.”167  Thus, the Constitution does not outrightly prohibit 
the government from taking private property.  Rather, the 
government may only exercise its power to take private property if 
the taking is “for public use” and the government compensates the 
property owner for their loss of the property.168  The Supreme Court 
has interpreted the Takings Clause to “constrain not only physical 
appropriations by the state but also regulatory actions, including 
exactions,” that deprive an owner of a beneficial use of their 
property.169 

The Supreme Court has developed a special standard for evaluating 
regulatory takings claims arising in the context of exactions.  In Nollan 
v. California Coastal Commission,170 the Supreme Court asserted that 
to comport with the Takings Clause there must be an “essential nexus” 
between the legitimate public interest that addresses development 
harms and the conditions imposed on development permissions to 
achieve that interest.171  In a subsequent case, Dolan v. City of 
Tigard,172 the Court added that the condition must also be “roughly 
proportional” to the harm caused.173  Then, in Koontz v. St. Johns River 

 

166.  Timothy M. Mulvaney, Legislative Exactions and Progressive Property, 40 HARV. ENV’T L. 
REV. 137, 137–38 (2016).  See also City of Monterey v. Del Monte Dunes at Monterey, Ltd., 526 
U.S. 687 (1999) (defining “exactions” as “land-use decisions conditioning approval of 
development on the dedication of property to public use.”) 

167.  U.S. CONST. amend. V. 
168.  Id.  Notably, what is considered an appropriate “public use” includes not only cases 

where the public will physically use the property, but also where the appropriation will serve a 
public purpose.  Kelo v. City of New London, 545 U.S. 469, 480 (2005). 

169.  Mulvaney, supra note 166, at 138.  
170.  483 U.S. 825 (1987). 
171.  Id. at 837 (explaining that “[t]he evident constitutional propriety disappears . . . if the 

condition substituted for the prohibition utterly fails to further the end advanced as the 

justification for the prohibition”). 
172.  512 U.S. 374 (1994). 
173.  Id. at 391.  While “[n]o precise mathematical calculation is required, . . . the city must 

make some sort of individualized determination that the required dedication is related both in 
nature and extent to the impact of the proposed development.”  Id.  



2023] Impact Fees in New York City 403 

Management District,174 the Court made clear that these requirements 
apply not only to conditions which physically limit the use of the land 
(such as an easement), but also to conditions of payment.  Thus, 
“monetary exactions” that are placed on land use applications must 
also have an essential nexus and be roughly proportional to the 
impacts of the development proposal.175 

As a “monetary exaction,” impact fees are therefore at risk of being 
invalidated as an unconstitutional condition where they do not meet 
the Supreme Court’s nexus and proportionality requirements.  This is 
a critical constraint because it suggests that New York City might not 
be able to rely upon impact fees as a general source of funding for 
infrastructure development.  Instead, impact fees might only be 
assessed to offset the City’s costs in addressing impacts that are a 
direct result of a new development proposal and at a level 
commensurate with the size of the proposal’s relative impact. 

The City would need to ensure that a potential impact fee program 
satisfies these requirements for individualized assessments to avoid 
the potential impact fee being invalidated as a taking.  For example, a 
formula which allocates the cost of new infrastructure among new 
developments based on each development’s relevant contribution to 
the impact might help to satisfy the requirement that the condition be 
roughly proportional.  On the other hand, requiring a single 
development to pay for the cost of new infrastructure that is 
necessitated by many new developments would likely be deemed 
unconstitutional.  As another example, a program which assesses 
individual fees for specific types of impacts and deposits those fees 
into dedicated funds to be strictly used for addressing those impacts 
might help to demonstrate an essential nexus between the impact fee 
and the purpose for which the fee is charged.176  The New York Court 
of Appeals has also suggested that an environmental impact 
statement may help satisfy the requirement that an essential nexus 
exists “between the stated purpose of the condition and [an impact] 
fee.”177  By contrast, the City might have a more difficult time 

 

174.  570 U.S. 595 (2013). 
175.  Id. at 612. 
176.  See Twin Lakes Dev. Corp. v. Town of Monroe, 801 N.E.2d 821, 825 (N.Y. 2003) (finding 

that a requirement by a Town statute imposing recreation fees that the fees “be deposited into 

a trust fund to be used strictly for recreational purposes” help to establish an “essential nexus 
between the stated purpose of the condition and the fee”). 

177.  Id. (citing Nollan, 483 U.S. at 837).  To be sure, this case does not suggest that the City 
would be required to prepare separate environmental impact statements for each development 
proposal in order to impose impact fees on them.  Rather, this case simply suggests that an EIS 
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demonstrating that a single generalized impact fee that is deposited 
into the general fund has a sufficient nexus to a development 
proposal’s specific impacts. 

Notably, it is possible that a law adopting a municipal impact fee 
program would not be subject to the full strictures of the Nollan/Dolan 
jurisprudence; the Court has justified its exactions jurisprudence as a 
way of protecting landowners from governments improperly using 
their leverage in approving permits to require landowners to provide 
land and other property that the government would otherwise have 
to compensate them for under the Fifth Amendment.178  As such, the 
exactions jurisprudence could be read as most concerned with 
conditions imposed in the context of administrative, “case-by-case” 
permit decisions.179  The Supreme Court has not held that the nexus 
and proportionately requirements apply to exactions imposed 
through broadly-based legislation.  In a 2019 article, Professor Tim M. 
Mulvaney observes that “[e]ight of the ten courts to address the issue 
since Koontz” refused to apply Nollan and Dolan to exactions imposed 
pursuant to broadly-based legislation.180  This leaves open the 
possibility that New York City might be able to establish that a 
legislative impact fee program in a broadly applicable local law is not 
subject to Nollan and Dolan.181  Still, to steer clear of any potential 
Takings claim, the City would be wise to instill the principles that 
Nollan and Dolan set out into any future impact fee program. 

3. Tax v. Fee Distinction 

Another reason that an otherwise lawful impact fee could be 
invalidated is if it is considered to be a tax as opposed to a fee.  If an 
impact fee is deemed to be a tax, New York City would require prior 
legislative authorization from the State to proceed due to 
constitutional and legislative limits on the City’s taxation authority.  If, 

 

could properly serve as a mechanism for evaluating whether specific fees are necessary and the 
City could always establish a separate process for making this individualized assessment.  

178.  Koontz, 570 U.S. at 606. 
179.  Timothy M. Mulvaney, The State of Exactions, 61 WM. & MARY L. REV. 169, 194 (2019). 
180.  Id. at 196.  See also id. at 200. 
181.  Justice Thomas has expressed doubts that legislatively established exactions should be 

treated differently than administratively-based exactions.  Cal. Bldg. Indus. Ass’n v. City of San 

Jose, 577 U.S. 1179 (2016) (concurring in denial of certiorari).  See also Vicky Chau & Jessica 
Yager, Zoning For Affordability: Using the Case of New York to Explore Whether Zoning Can Be 
Used to Achieve Income-Diverse Neighborhoods, 25 N.Y.U. ENV’T L.J. 1, 25-30 (2017) (analyzing 
whether New York City’s Mandatory Inclusionary Housing ordinance would be considered an 
exaction subject to the nexus and proportionately requirements). 
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on the other hand, the charges are deemed to be a fee, the City could 
implement the fee program without prior state authorization. 

As noted above, Article XVI § 1 of the New York Constitution 
expressly grants the state legislature—not local governments—the 
power of taxation.182  The State retains its authority over taxation 
“unless the state legislature or the Constitution unambiguously 
delegates certain taxation authority to a political subdivision.”183  
Moreover, any “delegation of State taxing power to a municipality 
must be made in express terms by enabling legislation.”184  Consistent 
with these dictates, both the New York Constitution185 and Municipal 
Home Rule Law186 make clear that municipalities may only levy, 
administer, or collect local taxes which are authorized by the state 
legislature. 

While local governments have limited taxation authority, they have 
considerably more authority to enact non-tax charges.  Specifically, 
local governments are empowered to “adopt and amend local laws” 
on the “fixing, levy, collection and administration of local government 
rentals, charges, rates or fees, penalties and rates of interest 
thereon,”187 as well as to collect “assessments for local 

 

182.  See supra note 53. 
183.  Matter of Baldwin Union Free Sch. Dist. v. County of Nassau, 9 N.E.3d 351, 359 (N.Y. 

2014).  Thus, municipalities, such as New York City, “have no inherent taxing power, but only 
that which is delegated by the State.”  Castle Oil Corp. v. City of New York, 675 N.E.2d 840, 842 
(1996). 

184.  Castle Oil Corp., 675 N.E.2d at 842.  The delegation of taxation authority “cannot be 
inferred.”  Matter of Baldwin Union Free Sch. Dist., 9 N.E.3d at 359 (internal citation omitted). 

185.  N.Y. CONST. art. IX, § 2 cl. (c)(8) (“In addition to powers granted in the statute of local 
governments or any other law . . . every local government shall have power to adopt and amend 
local laws not inconsistent with the provisions of this constitution or any general law relating to 
. . . The levy, collection and administration of local taxes authorized by the legislature and of 
assessments for local improvements, consistent with laws enacted by the legislature.”). 

186.  N.Y. MUN. HOME RULE L. art. II, § 10(1)(ii)(a)(8) (“In addition to powers granted in the 

constitution, the statute of local governments or in any other law, . . . every local government, as 
provided in this chapter, shall have power to adopt and amend local laws . . . relating to . . . (8) 
The levy and administration of local taxes authorized by the legislature and of assessments for 
local improvements, which in the case of county, town or village local laws relating to local non-
property taxes shall be consistent with laws enacted by the legislature.  (9) The collection of 
local taxes authorized by the legislature and of assessments for local improvements, which in 
the case of county, town or village local laws shall be consistent with laws enacted by the 

legislature.”). 

187.  Id. art. II, § 10(1)(ii)(a)(9-a) (1994) (“In addition to powers granted in the constitution, 
the statute of local governments or in any other law, . . . every local government, as provided in 
this chapter, shall have power to adopt and amend local laws . . . relating to . . . The fixing, levy, 
collection and administration of local government rentals, charges, rates or fees, penalties and 
rates of interest thereon, liens on local property in connection therewith and charges thereon.”) 



406 COLUMBIA JOURNAL OF ENVIRONMENTAL LAW [Vol. 48:2 

improvements.”188  Unfortunately, the distinction between taxes and 
fees is often blurred; New York City must therefore be careful to 
ensure that new impact fees more closely align with the 
characteristics that the State’s courts have attributed to fees as 
opposed to taxes. 

Before diving into the legal framework for distinguishing fees and 
taxes, it is important to recognize that there are different categories 
of “fees.”189  The archetypal government-issued fees are user fees, 
which are charges for a government-provided good or service.  
Common examples of user fees include fees for the use of a public 
facility, such as a golf course or zoo, and utility bills for “municipality-
provided trash collection, electricity, water, or sewer services.”190  
Here, the fee typically covers a share of the cost of the good or service 
provided, and the individual can choose whether to use the good/
service and pay for it, or to forgo the good/service and avoid the 
charge.191  A second category of fees are regulatory fees, which are 
charges that governments use “to cover the costs they incur in 
regulating a specific business activity or person.”192 Traditionally, 
regulatory fees have been thought of as “inspection and processing 
fees,” examples of which include licensing or permitting fees, or 
charges for an installation or inspection.193  Here, the costs covered by 
the fee are largely administrative, such as the costs involved with 
“issuing, inspecting, and enforcing” a permit or license.194  For 
example, New York State issues annual “environmental regulatory 
fees” to facilities that have permits to discharge pollution, which are 

 

188.  Id. art. II, § 10(1)(ii)(a)(8) (1994). 
189.  This discussion of “categories” of fees draws from the work of Erin Scharff and Hugh D. 

Spitzer.  Hugh D. Spitzer, Taxes vs. Fees:  A Curious Confusion, 38 GONZ. L. REV. 335, 349–50 (2003); 
Erin A. Scharff, Green Fees:  The Challenge of Pricing Externalities Under State Law, 97 NEB. L. REV. 
168, 214 (2018). 

190.  Scharff, supra note 189, at 207. 

191.  See id. at 213–14 (“Classic user fees involve prices charged when a government is acting 
in a proprietary capacity similar to a private company.  Often, the government lacks a monopoly 
or is providing a nonessential good.  Green Bay residents are not required by law . . . to purchase 
Packers tickets.  Similarly, users of municipal swimming pools are not required to be there nor 
are visitors to a county-run zoo.”). 

192.  Id.  
193.  Spitzer, supra note 189, at 349–50.  Spitzer refers to “inspection and processing fees” 

as “true regulatory fees.”  

194.  N.Y. Tel. Co. v. City of Amsterdam, 613 N.Y.S.2d 993, 995 (N.Y. 1994) (“where a license 
or permit fee is imposed under the power to regulate, the amount charged cannot be greater 
than a sum reasonably necessary to cover the costs of issuance, inspection and enforcement” 
(quoting Torsoe Bros. Constr. Corp. v. Bd. of Trustees of Inc. Vill. of Monroe, 375 N.Y.S.2d 612, 
617 (1975)). 
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used to “defray the cost of environmental oversight, analysis and 
monitoring of pollution sources throughout the State.”195 

Development impact charges (i.e., impact fees and mitigation fees) 
do not fit neatly within either category.  While impact fees are often 
attached to the permitting process, they serve a distinct purpose:  to 
defray the public’s costs in handling the negative impacts of 
development.196  Thus, whereas inspection and processing fees 
typically only cover the government’s administrative costs, 
development impact charges also reflect the government’s 
programmatic costs, including the cost of implementing public 
projects to alleviate pressures on public infrastructure and the 
environment.197  These differences suggest the factors for 
determining whether a development impact charge is a fee or tax 
might be distinctive from the factors used to analyze user fees or 
inspection/processing fees. 

a. Factors for distinguishing fees from taxes 

States throughout the United States have adopted different criteria 
for distinguishing taxes from fees.198  In New York State, there is a 
considerable body of jurisprudence concerning the tax versus fee 
distinction, but there is no clear test for distinguishing between the 
two.  Instead, the courts have relied on a variety of different factors 

 

195.  N.Y. ENV’T CONSERVATION L. § 72 (MCKINNEY).  “Environmental Conservation Law (ECL) 
Article 72 and DEC regulations provide that all persons who need a permit, certificate, or 
approval pursuant to a state environmental regulatory program, or who are subject to 
regulation under a state environmental regulatory program, are required to submit an annual 
fee.”  Regulatory Fee Program, N.Y.S. DEP’T. OF ENV’T CONSERVATION, 
https://www.dec.ny.gov/regulations/25232.html [https://perma.cc/B34P-AK55] (last visited 
July 20, 2022).  Presently, New York State issues environmental regulatory fees for air quality, 

hazardous waste, waste transport, and water pollution.  N.Y. ENV’T CONSERVATION L. § 72 

(MCKINNEY).  These fees are justified on the basis that “[t]hose regulated entities which use or 
have an impact on the state’s environmental resources, should bear the cost of the regulatory 
provisions which permit the use of these resources in a manner consistent with the 
environmental, economic and social needs of the state.”  N.Y.S. DEP’T. OF ENV’T CONSERVATION, 
DEE-13:  ENVIRONMENTAL REGULATORY PROGRAM FEES ENFORCEMENT POLICY (1986).  

196.  Spitzer, supra note 189, at 345 (“[B]urden offset charges [such as impact fees] are fees 

that allocate and recover the cost of ongoing public programs to handle negative impacts from 

those who cause them.”). 
197.  Indeed, a developer could simultaneously be charged a permit fee (covering the cost of 

issuing the permit) and an impact fee (to cover the costs of implementing relevant infrastructure 
and environmental projects) as a condition of permit approval. 

198.  Scharff, supra note 189, at 214. 
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for making this determination.199  Moreover, the courts do not appear 
to consider every one of these factors in every case, nor do they 
appear to explain why they are considering some factors in some 
cases, and other factors in other instances. 

In keeping with the muddled state of the case law in this area, New 
York State’s tax/fee jurisprudence also elides the distinctions 
between the different types of fees mentioned above and does not 
explicitly state whether the factors used to determine if a charge is a 
fee or a tax should vary depending on the type of fee.  Nonetheless, a 
review of the cases that specifically evaluate whether a development 
impact charge is a tax or fee suggests that the courts mainly focus on 
four factors in this context.  These factors are:  (i) whether the amount 
of the fee reflects the government’s costs in offsetting the harms from 
the development;200  (ii) whether the improvements funded by the 
fees are made necessary by the development proposal;201 (iii) 
whether the developer is “primarily and proportionately benefited” 
by the charge;202 and (iv) whether the developer voluntarily seeks the 
development approval to which the fee is attached.203  Below, this 
Article  provides more detail on how the courts have applied these 
four criteria, focusing on their implications for the structure of an 
impact fee program in New York City. 

Generally speaking, whereas taxes are intended to raise revenue for 
general governmental purposes,204 fees are intended to defray 

 

199.  See Jason Burge, Rethinking Fees and Taxes in Light of the New York City Health Care 

Security Act, 61 N.Y.U. ANN. SURV. AM. L. 679, 698–699 (2006) (listing factors courts have used to 
distinguish fees from taxes). 

200.  See, e.g., Gabrielli v. Town of New Paltz, 984 N.Y.S.2d 468, 477 (N.Y. App. Div. 2014) 
(“[The] law requires the fee to reflect the cost of mitigation or replacement of lost resources, and 
specifies certain expenses that the Planning Board must consider in determining that amount.”).  

201.  See, e.g., Phillips v. Town of Clifton Park Water Auth., 730 N.Y.S.2d 565 (N.Y. App. Div. 
2001) (finding that the specific project did not require any improvements to the system) citing 
Albany Area Builders Ass’n v. Guilderland, 534 N.Y.S.2d 791, 794 (N.Y. App. Div. 1988), aff’d 546 

N.E.2d 920 (N.Y. 1989); Home Bldrs. Ass’n v. Onondaga, 573 N.Y.S.2d 863 (N.Y. Sup. Ct. 1991); 
Giuliani v. Hevesi, 644 N.Y.S.2d 265 (N.Y. App. Div. 1996), aff’d as modified, 681 N.E.2d 326 (N.Y. 
1997). 

202.  See, e.g., Coconato, 547 N.Y.S.2d at 956 (a fee constitutes a tax where it is imposed 
“without regard to . . . whether plaintiffs will be primarily and proportionately benefitted by any 
such expansion.”); Phillips, 730 N.Y.S.2d at 567 (“A municipality cannot charge ‘newcomers’ an 
impact fee to cover expansion costs of an existing water facility absent a demonstration . . . that 

such newcomer would be primarily or proportionately benefitted by the expansion”). 

203.  Malta Properties, 2015 WL 13049238 at *4  (upholding a mitigation fee that the 
developer “was obligated to pay”); Gabrielli, 984 N.Y.S.2d at 477 (upholding a fee “imposed with 
the applicant’s consent”). 

204.  See, e.g., Am. Sugar Ref. Co. of N.Y. v. Waterfront Comm’n of N.Y. Harbor, 432 N.E.2d 578, 
585 (N.Y. 1982) (“[T]he primary purpose of a tax is to raise money for support of the government 
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governments’ costs in providing a service.205  Fees cannot exceed an 
amount “reasonably necessary” to cover these costs.206  Additionally, 
the amount of the fee should be determined by the government on a 
factual basis.207  While New York courts have consistently held the 
amount of licensing and permitting fees is limited to administrative 
costs,208 they have also upheld development impact charges that 
account for a government’s programmatic costs in implementing 
mitigation projects.  In Gabrielli v. Town of New Paltz, the Appellate 
Division Third Department upheld a town law that allowed 
individuals to pay conservation fees to address the impacts of 
development on wetlands and water resources in order to obtain 
approval of permit applications that would otherwise be denied.  In 
finding the charge to be a fee rather than a tax, the court relied in part 
on the fact that the relevant law requires the fee “to reflect cost of 
mitigation or replacement of lost resources.”209 

Related to the idea that payment of the fee must reflect the 
government’s actual costs, the courts have specifically considered 
whether the improvements funded by impact fees are necessary to the 
development proposal.  In Phillips v. Town of Clifton Park Water 
Authority, the Appellate Division Third Department considered 
whether an impact fee issued by a town to cover expansion costs of an 
existing water facility was a tax.  The court concluded the charge was 

 

generally.”); N.Y. Tel. Co., 613 N.Y.S.2d at 995 (“Simply stated, taxes are burdens of a pecuniary 
nature imposed for the purpose of defraying the costs of government services generally.”).  Note 
that courts have generally viewed charges that are allocated to the general fund as an indication 

that the purpose of the charge is to raise money to “generate revenue or to offset the cost of 
other governmental functions,” and thus a tax.  Harriman Ests. at Aquebogue, LLC v. Town of 
Riverhead, 58 N.Y.S.3d 63 (N.Y. App. Div. 2017); Joslin v. Regan, 406 N.Y.S.2d 938 (N.Y. App. Div. 
1978), aff’d, 397 N.E.2d 1329 (N.Y. 1979); N.Y. Tel. Co., 613 N.Y.S.2d at 993; People v. Brooklyn 
Garden Apartments, 28 N.E.2d 877 (N.Y. 1940). 

205.  Phillips, 730 N.Y.S.2d at 565 quoting Jewish Reconstructionist Synagogue of N. Shore, 
Inc. v. Inc. Village of Roslyn Harbor, 352 N.E.2d 115, 118 (N.Y. 1976) (“fees . . . are characterized 
as a visitation of the costs of special services upon the one who derives a benefit from them”). 

206.  Harriman Ests. at Aquebogue, 58 N.Y.S.3d at 65 (“A fee charged by a municipality in 
connection with the exercise of powers delegated to it by the Legislature must be reasonably 
necessary to the accomplishment of the statutory command.”) (internal citations omitted).  

207.  Jewish Reconstructionist Synagogue, 352 N.E.2d at 118; ATM One LLC v. Inc. Village of 
Freeport, 714 N.Y.S.2d 721 (N.Y. App. Div. 2000). 

208.  See Torsoe Bros. Constr. Corp., 375 N.Y.S.2d at 616–17 (“It is well settled that where a 
license or permit fee is imposed under the power to regulate, the amount charged cannot be 

greater than a sum reasonably necessary to cover the costs of issuance, inspection and 

enforcement”). 
209.  Gabrielli, 984 N.Y.S.2d at 477 (“[T]he Planning Board does not have ‘unfettered 

discretion’ to determine the amount of the fee; instead, the . . . law requires the fee to reflect the 
cost of mitigation or replacement of lost resources, and specifies certain expenses that the 
Planning Board must consider in determining that amount.”). 
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an unlawful tax, noting that a “municipality cannot charge 
‘newcomers’ an impact fee to cover expansion costs . . . absent a 
demonstration that such a fee is necessitated by the particular project 
(as opposed to future growth and development in that municipality 
generally).”210  In connection with the idea that impact fees may only 
be charged where the development project requires actual 
improvements, such charges are also likely to be regarded as taxes 
where they are “assessed against a developer for the use of already 
existing municipal infrastructure”211 or for “past costs expended to 
develop and maintain” the facilities being accessed.212 

The courts have noted that the general “justification which 
underlies fee structures has most often been expressed as a visitation 
of the costs of special services upon the one who derives a benefit from 
them.”213  Thus, courts are less likely to regard a charge as a tax if the 
payor is “primarily and proportionately benefitted.”214  One court has 
gone so far as to state that impacts fees that are used to fund capital 
improvements that benefit the general public are prohibited.215 
However, the fact that regulatory fees may also create benefits for the 
general public does not necessarily mean that courts will regard them 
as a tax, so long as the payor is the primary beneficiary of the 
improvements.216  Additionally, the courts also deemed a fee that 
imposed the whole cost of maintaining a particular type of 
infrastructure on new development alone to be an impermissible 
tax.217 

Charges for compulsory services are more likely to be considered 
taxes.  While courts have primarily considered this factor in reviewing 

 

210.  Phillips, 730 N.Y.S.2d at 567 (finding that the specific project did not require any 
improvements to the system) (citing Guilderland, 534 N.Y.S.2d at 794-95, aff’d 74 N.Y.2d 372; 
Home Builders Ass’n, 573 N.Y.S.2d at 863). 

211.  Malta Properties, 2015 WL 13049238 at *4. 
212.  Phillips, 730 N.Y.S.2d at 568. 

213.  Jewish Reconstructionist Synagogue of N. Shore, 352 N.E.2d at 118.  
214.  Coconato, 547 N.Y.S.2d at 956; Phillips, 730 N.Y.S.2d 565 at 567. 
215.  Malta Properties, 2015 WL 13049238 at *4 (“So called ‘impact fees’ assessed against a 

developer for the use of already existing municipal infrastructure and to fund capital 
improvements which benefit the general public are prohibited”) (citing Phillips, 730 N.Y.S.2d 
565; Coconato, 547 N.Y.S.2d 953; Guilderland, 534 N.Y.S.2d 791, aff’d 74 N.Y.2d 372). 

216.  Malta Properties, 2015 WL 13049238 at *3 (“E]ven though the Town recognizes that 

the additional work indirectly benefits its interests, the direct beneficiary of the additional work 

was the plaintiff, not the Town.”).  Notably, the court in this case distinguishes ‘impact fees’ from 
‘mitigation fees,’ but does not clearly articulate the factors it used for making this distinction.  Id. 
at *4 (“Here, the Town did not mandate or compel plaintiff to pay an impact fee; plaintiff was 
obligated to pay a mitigation fee.”). 

217.  Phillips, 730 N.Y.S.2d at 568. 
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user fees,218 they appear to be more likely to uphold a fee that is paid 
voluntarily.219  Importantly, whether payment of the charge is a 
mandatory condition of a regulatory approval does not appear 
material to the courts’ analysis; rather, courts only appear to look to 
whether the payor voluntarily sought the development approval to 
which the fee is attached.220  Thus, impact fees should be considered 
“consensual” for the purposes of this analysis where the payor 
voluntarily seeks a development approval from the City.  On the other 
hand, impact fees charged to existing developments that are not 
seeking land use approvals from the City would more likely be 
deemed non-consensual by the courts and therefore a tax. 

V. CONCLUSION 

Whether New York City should adopt impact fees is part of a larger 
debate surrounding both how the City finances infrastructure to 
support new development, as well as how it responds to the impacts 
of new development on its existing communities.221  Impact fees are 
only one of many types of value capture tools that governments can 
use to raise funds for addressing these concerns, and there may be 
other, more effective or equitable ways to capture part of the value 
generated by new development.  Of course, the City would be in the 
strongest legal position if the State adopted legislation expressly 
authorizing the City to legislate on impact fees.  However, in the 
absence of such express authorization, should the City decide that it 
wants to adopt impact fees, this Article argues that it has the legal 

 

218.  See, e.g., State Univ. of N.Y. v. Patterson, 346 N.Y.S.2d 888 (N.Y. App. Div. 1973) (finding 
concerning compulsory charges on private fire protection systems such as risers, sprinkler 
systems and hydrants to be a tax); Kessler v. Hevesi, 824 N.Y.S.2d 763 (N.Y. Sup. Ct. 2006), aff’d 
as modified, 846 N.Y.S.2d 56 (N.Y. App. Div. 2007) (finding compulsory charges for 911 service 
for wireless telephone users a tax). 

219.  See Gabrielli, 984 N.Y.S.2d at 477 (“This fee—imposed with the applicant’s consent and 
for the applicant’s benefit—is not ‘imposed for the purpose of defraying the costs of government 
services generally without relation to particular benefits derived by the taxpayer, ’ and is 
therefore not a tax.”). 

220.  See Malta Properties, 2015 WL 13049238 at *4 (upholding a mitigation fee that the 
developer was “was obligated to pay”). 

221.  Notably, some have proposed eliminating SEQRA’s application to local government 

actions, such as rezonings, and instead requiring developers to pay impact fees instead of 

undertaking environmental review.  See Stewart E. Sterk, Environmental Review in the Land Use 
Process: New York’s Experience with SEQRA, 13 CARDOZO L. REV. 2041 (1992) (proposing 
environmental impact fees replace the application of SEQRA to zoning decisions); see also 
Stewart E. Sterk, Exploring Taxation as a Substitute for Overregulation in the Development 
Process, 78 BROOKLYN L. REV. 417 (2013). 
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ability to do so either as a legislative fee, based on the City’s home rule 
authority, or as a mitigation fee through its authority under SEQRA. 

From a policy standpoint, there are relative advantages and 
drawbacks to both approaches.  As discussed above, it would likely be 
procedurally less difficult for an agency to develop a mitigation fee 
program through the existing CEQR process than to pass new 
legislation.  Relatedly, mitigation fees might also offer a lower political 
barrier to implementation in the event that there is a lack of 
consensus in City Council on whether to pass such legislation.  
Because the process of environmental review is inherently designed 
to help the City anticipate and address the discrete impacts of a 
project on the local environment, mitigation fees may also help the 
City to direct revenues toward community needs in a more targeted 
manner.  Additionally, public comment periods are mandated at 
certain steps of the environmental review process, and therefore 
CEQR could help to facilitate a more inclusionary public process for 
determining how fee revenues are used. 

Despite these benefits, a mitigation fee program would likely not 
cover as large a number of projects as could be achieved through its 
legislative alternative.  This is because the CEQR process—by 
design—does not require every development proposal to be analyzed 
for potential impacts.  Indeed, the vast majority of development in the 
City occurs as-of-right whereby CEQR is never even implicated.  
Moreover, while the cumulative impact of multiple developments 
might be significant, individually they often do not rise to a level of 
legal significance to trigger environmental review.  Enacting 
legislation—despite its political challenges—could help the City 
tackle a broader range of development projects and tailor the fee 
program more precisely. 

While there appears to be room in the legal landscape for the City 
to adopt impact fees (in one form or another), the fee program would 
be nonetheless constrained by certain constitutional and statutory 
limitations, including limitations on the City’s taxation authority, 
which limit the City’s ability to rely on impact fees.  Namely, the City 
must be careful that the program does not conflict with state law, and 
that the fees do not amount to unconstitutional takings or improper 
taxes.  Still, there may be certain applications in which impact fees 
may be appropriate.  In particular, impact fees may be an effective and 
viable alternative to traditional means of raising revenue, helping the 
City to ensure that essential public infrastructure, services, and 
environmental measures are adequately funded.  Additionally, impact 
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fees could offer the City an opportunity to address environmental 
inequities experienced by vulnerable communities stemming from 
unmitigated development impacts, particularly those that have 
historically shouldered a disproportionate share of this burden.  With 
a better understanding of potential sources of legal authority and 
likely constraints, a next logical step would be for the City to evaluate 
and weigh the relative merits and drawbacks of impact fees. 

APPENDIX 

Table 1. Summary of sources of legal authority and constraints upon 
different impact fee structures 

 Legislative Fee  Mitigation Fee 

Source of authority Home Rule SEQRA 

Types of impacts 
that cannot be 
addressed 

 Impacts from as-of-
right development 
projects (maybe)222 
Impacts which are 
not identified as 
“significant”  

Infrastructure with State-regulated funding 
schemes (e.g., highways and sewer 
connections) 
Areas expressly reserved by the State  

Limits on the 
design and scope 
of the fee  

Fees may only be assessed for development 
approvals that the developer seeks 
Fees may only cover improvements made 
necessary by the development proposal 
Payors should be the primary beneficiary of 
the fee (indirect benefits on the public are 
permissible) 
Fees must be used to address harms that 
are directly related to the proposal 
The amount of the fee must be roughly 

 

222.  Whether or not as-of-right development projects are subject to mitigation fees under 
CEQR would likely depend on how the fee program is structured.  See Part IV(A)(2). 
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proportional to the City’s costs in 
addressing the harm caused 

 


	I n addition to its home rule powers, the New York State Environmental Quality Review Act (SEQRA) may also supply New York City with authority to charge some types of impact fees.  While neither the State nor the New York courts have yet to resolve th...

