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I. INTRODUCTION

The annual output of more than six large (1,000 mw) coal or
nuclear plants was required to operate the major electrical appli-
ances sold in 1981 alone.! One 1984 estimate suggests that appli-
ances, air conditioners and water heaters account for about 50%
of residential energy consumption.? Increasing appliance effi-
ciency therefore promises both consumer savings and conserva-
tion of significant energy resources. Moreover, the technology
for capturing these potential savings is developing rapidly. The

1. H. GELLER, ENERGY EFFICIENT ApPLIANCES 1 (1983) (American Council for an En-
ergy-Efficient Economy and the Energy Conservation Coalition).

2. H. GELLER, EFFICIENT RESIDENTIAL APPLIANCES AND SPACE CONDITIONING Equip-
MENT: CURRENT SAVINGS POTENTIAL, CosT EFFECTIVENESS AND RESEARCH NEEDs (July
1984) (American Council for an Energy-Efficient Economy, Washington D.C.) (calculation
of consumption was on a primary basis).
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Appendix lists the highly efficient top-rated models sold in 1980
and 1984.3

The best means to ensure that progress in efficient technology
continues has been a source of vigorous debate. One side argues
that rising fuel prices and the accompanying increase in market
demand for more efficient appliances is an adequate incentive for
the continued development of efficient technologies.# The other
side insists that market forces are insufficient and that the most
rapid technological developments have occurred in response to
regulatory requirements or the prospect of such requirements.5

Many states and the federal government have been persuaded
by the latter argument. The appeal of a workable set of uniform
national appliance efficiency standards led Congress, in 1978, to
authorize the establishment of such standards with respect to ma-
jor residential appliances.® The national performance standards
called for by federal legislation have not yet been promulgated,
however. In 1982 and 1983, DOE concluded that efficiency stan-
dards were unnecessary for nine widely-used products. These
“no-standards” standards were challenged in NRDC v. Her-
nington.” Responding favorably to the NRDC case, the District of
Columbia Circuit Court held in July 1985 that in important re-
spects the ‘“‘no-standards” standards were based on determina-
tions that were unsupported by substantial evidence and were
contrary to law.8

Unless Herrington is successfully appealed, new federal rulemak-
ing will take place before federal efficiency standards are issued.
The holdings of the court in the Herrington case will color these

3. GELLER, supra note 1, at 3.

4. DOE placed some reliance on this argument in the development of its “no-stan-
dards” standards. See 48 Fed. Reg. 39,380 (1983). Some manufacturers have also taken
this line. See GELLER, supra note 2, at 2, referring to comments presented by the Associa-
tion of Home Appliance Manufacturers to DOE on proposed rulemaking in June 1982.

5. GELLER, supra note 1, at 2; NATIONAL AUDUBON SOCIETY, AUuDUBON ENERGY PraN, Vol.
11, at c-15 (1984).

6. National Energy Conservation Policy Act, Pub. L. No. 95-167, 42 U.S.C. § 6292 is
one of the five Acts constituting the National Energy Act. See also Pub. L. No. 95-617
(Public Utilities Regulatory Act), Pub. L. No. 95-618 (Energy Tax Act of 1978), Pub. L. No.
95-620 (Powerplant and Industrial Fuel Act of 1978), and 95-62 (Natural Gas Policy Act of
1978). For products covered under Pub. L. No. 95-169 see 42 U.S.C. § 6292 and note 10
infra.

7. Natural Resources Defense Council v. Herrington, 768 F.2d 1355 (D.C. Cir. 1985)
(Cir. Case No. 83-1195, and consolidated cases 83-2128, 83-2312, and 84-1055) [hereinaf-
ter cited as Hermngton].

8. Id. at 1364.
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future rulemaking proceedings. In the meantime, existing state
statutes apply and the states are free to pursue additional state
regulation of appliance efficiency. Proponents of appliance effi-
ciency standards must, under these circumstances, be prepared to
participate in future federal rulemaking and to take action at the
state level. This memorandum provides an overview of the legal
issues likely to arise in the development of both federal and state
appliance efficiency standards.

After a brief examination of the statutory requirements of the
federal enabling legislation and of the history of the DOE “no-
standards” standards, Section II proffers a more detailed consid-
eration of the effects of the Herrington decision on future DOE
rulemaking in this area.

Section III proceeds to a discussion of the impact of Herrington
on state appliance efficiency legislation. The likely federal timeta-
ble in issuing new regulations and questions of preemption will
affect both the willingness of states to undertake legislation in this
area as well as the character of the legislation they will consider.

Because state initiatives are likely to reemerge in the aftermath
of Herrington, Section IV analyzes existing state provisions on is-
sues which will arise in the process of drafting additional state law
in this area.

II. THE StaTUS OF FEDERAL APPLIANCE EFFICIENCY REGULATION
A. Statutory Requirements

In 1975, Congress passed the Energy Policy and Conservation
Act® which, through a combination of oil price controls and pro-
grams for conservation and development, sought to enhance the
nation’s energy self-sufficiency. Sections 322-39 of the Act con-
tained a number of measures calculated to improve the energy
efficiency of certain covered types of consumer products.!?

9. Energy Policy and Conservation Act, Pub. L. No. 94-163, 89 Stat. 871, 919-32 (1975).

10. 42 U.S.C. §§ 6291-6309 (1982). The following appliances appear on the list of cov-
ered products: refrigerators and refrigerator-freezers, freezers, dishwashers, clothes dry-
“ers, water heaters, room air conditioners, home heating equipment other than furnaces,
televisions, kitchen ovens and ranges, clothes washers, humidifiers and dehumidifiers, cen-
tral air conditioners, and furnaces. In addition, the Secretary of Energy (the Secretary)
may include any product which uses an average of more than 100 kilowatt-hours (KWH) or
its Btu equivalent per household per year. 42 U.S.C. § 6292)(a)(1-14) (1982).
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The first two measures, as amended in 1978, serve to gather
data on appliance efficiency through product testing'! and to dis-
seminate consumer information through labelling.'2 A third pro-
vision, also amended in 1978, addresses itself to appliance
efficiency standards.!3

1. Product Testing

As amended, section 323 of the Energy Policy and Conserva-
tion Act requires the Secretary to prescribe standard test proce-
dures for determining the energy consumption and operating
costs of all covered products.'* Such testing is to serve as a basis
for the labelling and efficiency standards programs discussed be-
low. This section also prohibits sellers from representing energy
consumption characteristics of covered products unless the repre-
sentation fairly discloses the results of tests administered in ac-
cordance with the procedures.!®

2. Labelling

In order to assist consumers in making more informed
purchase decisions, the Federal Trade Commission (FTC) was re-
quired to promulgate labelling rules unless it determined that la-
belling was not ‘‘technologically or economically feasible,” for a
given type or class of appliance.!® The rules shall include the re-
quirement that covered products bear labels containing the esti-
mated annual operating costs as determined under the testing
procedure set out in section 323.17 They shall also include a de-
scription of the type or class of products to which the rule ap-
plies,'8 a description of the test procedures used in determining
annual operating costs,'? and a prototype label and directions for
its display.2¢

11. 42 U.S.C. § 6293 (1982), 10 C.F.R. 430.1-430.49 (1985).
12. 42 U.S.C. § 6294 (1982).

13. 42 U.S.C. § 6295 (1982).

14. 42 U.S.C. § 6293 (1982).

15. 42 U.S.C. § 6293(c)(1) (1982).

16. 42 U.S.C. § 6294(a)(2) (1982).

17. 42 U.S.C. § 6294(c)(1)(A) (1982).

18. 42 U.S.C. § 6294(c)(2)(A) (1982).

19. 42 U.S.C. § 6294(c)(2)(C) (1982).

20. 42 U.S.C. § 6294(c)(2)(D) (1982).
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3. Appliance Energy Efficiency Standards

The original provisions applying to appliance energy efficiency
encouraged the setting of voluntary standards.2! In 1978, these
were replaced with provisions for the development of mandatory
efficiency standards, under which the Secretary is directed to pre-
scribe standards for thirteen priority products and to issue rules
governing the classification of other products.?? Before issuing
standards, the Secretary must make determinations regarding
whether a standard: 1) will result in significant energy conserva-
tion, 2) is technologically feasible, or 3) is economically justified.
If any one of these criteria is not met the statute prohibits the
Secretary from prescribing a standard.?3

No guidelines exist to direct the Secretary in determining
whether a standard would result in ‘“significant conservation of
energy.” Nor does the Act offer any definition of “‘technologi-
cally feasible.” By contrast, the Act sets out six factors which the
Secretary must weigh when deciding if a standard is economically
Jjustified:

1. The economic impact of the standard on the manufacturers
and consumers of the product subject to such standards,

2. The savings in operating costs throughout the estimated
average life of the covered product in the type (or class) com-
pared to any increase in the price of, or in the initial charges
for, or maintenance expenses of, the covered products which
are likely to result from the imposition of standards,

3. The total projected amount of energy savings likely to re-
sult directly from the imposition of the standard,

4. Any lessening of the utility or the performance of the cov-
ered product likely to result from the imposition of the
standard, ,

5. The impact of any lessening of competition determined in
writing by the Attorney General that is likely to result from the
imposition of the standard,

21. Pub. L. No. 94-163, 89 Stat. 871, at 923-26 (sec. 325) (1975).

22, Pub. L. No. 95-619, 92 Stat. 306 (1978) codified at 42 U.S.C. § 6295 (1982). See
supra note 10 and accompanying text.

23. 42 U.S.C. § 6295(b)(2) (1982).
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6. The need of the nation to conserve energy, and
7. Any other factors the Secretary considers relevant.24

B. Brief History of the Federal ‘‘No-Standards’’ Standards

The following chronology describes the administrative and ju-
dicial proceedings which led to the Herrington decision.

January 2, 1979: DOE published notice of proposed rulemaking
for efficiency standards applying to the nine top priority product
types. It concurrently requested written comments, and an-
nounced public meetings.2>

December 13, 1979: DOE published notice of proposed rulemak-
ing for the four lower priority products, with request for com-
ments and notice of public meetings. It also published and
explained the questionnaire being sent to product
manufacturers.26

June 30, 1980: DOE proposed standards for eight of nine top
priority appliances; held more public meetings; and invited com-
ments on, inter ala, the economic justifications for the
standards.2?

September 2, 1980: DOE sought comments and announced pub-
lic meetings on the issues of certification and enforcement, which
had been raised by industry representatives. Dialogue on these
issues continued through the autumn of 1980.28

January 1981: DOE informed Congress that, except for some
fine tuning, the standards were complete.2?

24. 42 US.C. § 6295(d) (1982). The House bill, instead of requiring the comparison in
paragraph (2), separated the two elements of that comparison and included the following
quantified factor: . ’

The total cost, per Btu, in obtaining the energy savings likely to result from impos-
ing the standard, computed for such type (or class) of covered product by dividing the
average charges and expenses . . . by the energy savings . . .

H.R. REp. No. 543, 95th Cong., Ist Sess. 122. This factor was deleted in conference be-
cause ‘“‘the conference substitute requires the Secretary to weigh the factors, and because
the increase in initial charges and any change in maintenance costs and energy savings will
be quantified and compared. . . .” H.R. Rep. No. 1751, 95th Cong., 2d Sess. 116. While
the conferees expected the Secretary to quantify the factors when possible, they did not
intend quantification of a factor to enhance its weight. Id.; see also S. Rep. No. 409, 95th
Cong., 1st Sess. 63 (1977).

25. 44 Fed. Reg. 49 (1979).

26. 44 Fed. Reg. 72,276 (1979).

27. 45 Fed. Reg. 43,976 (1980).

28. 45 Fed. Reg. 58,132 (1980). See also 45 Fed. Reg. 65,605 (1980), 45 Fed. Reg.
79,078 (1980).

29. Herrington, 768 F.2d at 1367.
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January 21, 1981: The Reagan Administration entered office
heralding a change in several DOE administrative policies.

February 19, 1981: DOE issued a message to Congress propos-
ing repeal of the appliance program.30

February 23, 1981 DOE announced that no standards would be
finalized until the economic analysis the proposed rules was stud-
ied further.3!

October 1981: More than eight months after the statutory dead-

line for issuance of standards had passed, National Resources De-
fense Council (NRDC) and Consumers’ Union filed suit to
compel promulgation of standards.3?
+ Apnril 2, 1981: DOE published notice of proposed rulemaking
for eight priority products, with a request for written comments
and a notice of public meetings. The proposal recommended that
a ‘“‘no-standards’ standard be adopted. The 1981 NRDC suit was
settled.33

December 22, 1982: DOE promulgated a “no-standards” stan-
dard for clothes dryers, kitchen ranges and ovens, basing their
action on a determination that standards would result in no sig-
nificant conservation of energy and that the standards were not
economically justified.34

August 30, 1983: DOE promulgated a final “‘no-standards”
standard for six additional high priority products. For all six,
DOE found standards were not economically justified, and, for all
but central air conditioners, that standards offered an insignifi-
cant potential for energy conservation.35

Late 1983: National Resource Defense Council, Inc. (NRDC)
filed suit objecting to the 1982 and 1983 ‘“no-standards” stan-
dards. This case, NRDC v. Herrington, was later consolidated with
four other cases which also challenged the 1982 and 1983
standards.36

Apnil 1, 1985: DOE published notice of proposed rulemaking
for four low priority products with a request for written com-

30. See U.S. DEP'T. OF ENERGY, REDUCTION OF ENERGY CONSERVATION PROGRAMS, in
AMERICA’S NEw BEGINNING: A PROGRAM FOR Economic RECOVERY, 4-20 (1981), cited id. at
18-19, n.13.

31. 46 Fed. Reg. 13,517 (1981).

32. NRDC v. Edwards, Civ. No. 80-2546 (D.D.C.).

33. 47 Fed. Reg. 14,424 (1982).

34. 47 Fed. Reg. 57,198 (1982). 10 C.F.R. § 430.32 (1985).

35. 48 Fed. Reg. 39,376 (1983). 10 C.F.R. § 430.32 (1985).

36. Herrington, supra note 7.
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ments and notice of public hearings. They proposed that no stan-
dards be adopted.3?

July 16, 1985: The United States Court of Appeals for the Dis-
trict of Columbia Circuit held in NRDC v. Herrington that the DOE
“no-standards” standards were void because they represented ar-
bitrary and capricious interpretations of the Energy Policy and
Conservation Act (EPCA).38

C. Effect of the Herrington Decision on Future DOE Appliance
Standard Rulemaking

The court in Herrington struck down the DOE “‘no-standards”
standards. It declined to compel an independent review of the
voided 1982 and 1983 standards since, under the enabling stat-
ute, the rules were due to be reviewed by 1987 and 1988 respec-
tively.3® The court merely required therefore that in the course of
the statutory review DOE take into account certain deficiencies in
the analysis which led to the “no-standard” standards.#® Assum-
ing that the Department would take as long in conducting the
EPCA-required review as it did in formulating the 1982 and 1983
final rules, the Herrington court estimated that DOE should begin
its five year reconsideration of the appliance standards in Febru-
ary of 1986.4!

According to an attorney for petitioners, the Herrington decision
“makes it virtually inevitable that minimum energy efficiency stan-
dards will be issued after a new rulemaking.”’42 That prognosis is

37. 50 Fed. Reg. 12,966 (1985).

38. Herrington, 768 F.2d 1355.

39. 42 U.S.C. § 6295(h)(1): “Not later than 5 years after prescribing an energy efh-
ciency standard under this section (and from time to time thereafter), the Secretary shall—
(a) conduct a reevaluation in order to determine whether such standard should be

amended in any manner, and

(b) make and publish in the Federal Register, such determination.
In conducting such reevaluation, the Secretary shall take into account such informa-
tion as he deems relevant, including technological development with respect to the
type (or class) or products involved, and the economic impact of the standard. . . .”

40. Herrington, 768 F.2d at 1433. The court noted:

Our decision today will require a comprehensive reappraisal of the appliance pro-
gram. We do not, of course, require any particular outcome in the new rulemaking
that DOE must conduct, but we hope and expect that so long as EPCA is on the
books, the agency will exercise its reasoned discretion within a fair view of the limits
set by Congress . . .. The . . . rules under review are set aside.

41. Id. at 1409.

42. Natural Resources Defence Council, Press Release: Court of Appeals Throws Out
Appliance Regulations in Major Victory for NRDC (July 16, 1985).
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not certain however. The court did not address the question of
how the DOE should exercise its discretion in balancing the bene-
fits and burdens of regulation.4® It therefore remains possible for
DOE to conclude that even under a *“corrected’” analysis the bur-
dens of applying an efficiency standard to a particular product
may still outweigh the benefits.

Regardless of the outcome of future rule-making proceedings,
however, it will be incumbent upon the Department to give care-
ful consideration to the directives of the court in Herrington.
These directives focus on what is required by the statutory direc-
tives that the Secretary determine whether a standard: 1) will re-
sult in significant conservation of energy; 2) is technologically
feasible; and 3) is economically justified.#¢ The following discus-
sion of the Court’s holdings on these issues is important in com-
menting on future federal rulemaking, and in evaluating
proposed state legislation on appliance efficiency.4?

1. Significant Conservation of Energy

Whether a standard will result in a “significant conservation of
energy” requires two threshold determinations: whether a stan-
dard will produce energy savings, and whether those savings will
be significant. The court found that the statute largely leaves
these determinations to the discretion of the Secretary.i® The
methods for projecting economic impacts and the tests applied to
significance must be consistent, however, with the express terms
and intent of the enabling Act.#? The analysis of the Court pro-
vides a guide.

a. Energy Savings. DOE calculated savings by comparing a
standards case, which projected future energy consumption by
particular appliances if standards were imposed, with a base
case, which projected energy consumption in the absence of
standards.#® The Department reasoned that savings do not
“result” from standards if the same savings would have been

43. Herrington, 768 F.2d at 1416-17.

44. 42 US.C. § 6295(b)(2) (1982).

45. For a discussion effect of Herrington on state regulatory initiative in this area see text
accompanying notes 104-15 infra.

46. Herrington, 768 F.2d at 1372.

47. Id.

48. Id. at 1383.
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achieved without standards.#® This interpretation was held to
be reasonable and may be applied in future rulemaking.5¢

To compare the energy used without a standard during a par-
ticular period to the energy used with a given standard, DOE
used the Oak Ridge National Laboratory (ORNL) Residential
Energy End-use Model.>! This model was criticized for the
market distortion algorithm and the implicit discount rate it
adopts.52 These features of the model relied on assumptions
regarding the relationship between fuel prices and consumer
purchasing decisions, and the relationship between prices and
consumer willingness to accept longer payback periods.
Though the court described DOE'’s efforts to verify the al-
gorithm as “‘disappointing,”3 it found the evidence sufficiently
conflicting and susceptible to different interpretations so as to
save DOE’s interpretation from being characterized as arbitrary
and capricious.>* So long as commentators cannot show that
any other method of predicting future market distortion would
produce demonstrably more accurate predictions, DOE will be
justified in continuing to use the ORNL model.5%
b. Significance. DOE is not free to define as insignificant what
Congress regarded as significant. Therefore, energy savings
that were meant to be regarded as significant, as judged against
figures Congress included in the text of the Act, may not be
ignored.5¢

Standards must be set so that for each product type a stan-
dard results in significant conservation. The DOE may not,
however, reject considerations of the overall conservation pos-
sible under an appliance efficiency program as irrelevant to the
definition of significant conservation as produced by a single
product type: “Cumulative savings possible from the appliance
program as a whole is certainly relevant to whether the conser-

49. Id at 1384.

50. Id.

51. Id. at 1385.

52. Id. at 1386-89. See also 47 Fed. Reg. 14,428 (1982); 48 Fed. Reg. 39, 380-383
(1983); Conyngham & Grefee, Spot Checks of Generating Units: A Linear Programming Applica-
tion, Pus. UTiL. ForT., Nov. 5, 1981, at 46.

53. Herrington, 768 F.2d at 1390-91.

54. Id. at 1385, 1391.

55. Id. at 1391 (“‘Our decision does not . . . mean that in the future DOE may continue
to rely on the market penetration algorithm and the ORNL model if further study . . .
shows the model’s predictions to be unreliable.”)

56. Id. at 1377.
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vation that standards for particular product type might achieve
should be deemed significant.”>?

A test of significance that demands a fixed amount of energy
savings greater than the savings that low consumption products
could ever possibly achieve, will be viewed as suspect by a re-
viewing court.>8

2. Technological Feasibility

The statute requires that DOE standards shall be designed to
achieve the maximum improvement in energy efficiency which the
Secretary determines is technologically feasible as well as eco-
nomically justified.>® The Herrington court concluded that a
number of considerations, such as feasible efficiency levels, proto-
types, foreign market design options and other factors, must be
taken into account.

a. Need for a Determination of Maximum Technologically Feasible
Levels. The statute on its face requires actual determination of
maximum technologically feasible levels and specific explana-
tions for a decision not to set standards at those levels.6° Since
an agency may not ignore a specifically mandated decision-
making procedure of a statute,®! DOE must articulate clearly a
description of maximum technologically feasible levels after
providing interested outsiders with the opportunity to com-
ment.%2 As with other determinations expressly ordered by
statute, this description should appear in the Federal Register,
not merely in supporting technical documents.63
b.  Consideration of Prototypes. Unless DOE can provide substan-
tial evidence to show that it would take more than five years to
adopt the significant features of a prototype throughout a prod-
uct type or class, the Department may not exclude prototypes
from the determination of what is technologically feasible.64
An exception might be made if the Department can show
conclusively that it cannot weight the statutory factors of eco-

57. Id. at 1378.

58. Id. at 1380.

59. 42 U.S.C. § 6295(b)(2) (1982).

60. Herrington, 768 F.2d at 1391-2. See generally 42 U.S.C. §§ 6295(b)(2), (e), (i)(3)
(1982).

61. Herrington, 768 F.2d at 1396.

62. Id. at 1394.

63. Id. at 1395.

64. Id. at 1397.
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nomic justifiability for a given class of prototypes.6® This argu-
ment was viewed skeptically by the court, however, and in
future rulemaking it would only be acceptable if DOE showed
why the techniques it employs to estimate the costs of commer-
cially available technologies cannot be adapted to prototype
models.66

Similarly, DOE may rely on the inadequacies of test proce-
dures to reject consideration of a design option only if, at the
minimum, DOE “actually finds” that the test procedure cannot
adequately measure the characteristics of the design option in
question.57

c. Foreign Market Design Options. DOE must include in its analy-
sis of what efficiencies are technologically feasible, appliance
designs that are available on the foreign market even though
they are not currently available on the U.S. market.68 This obli-
gation may only be avoided if DOE can offer a thorough expla-
nation based on record evidence why it cannot consider this
class of options or any specific foreign market option.®® Diffi-
culties in assessing production costs and performance charac-
teristics are not adequate reasons to exclude the whole class of
foreign option designs, though particularized determinations
of this kind might justify the exclusion of a particular foreign
market design option.”°

d.  Pay Back Periods. One means of limiting the design options
considered technologically feasible is to set a maximum pay
back period as one criterion of feasibility.”! In excluding de-
sign options based on pay back periods, DOE is unlikely to be
able to justify categorically eliminating options with a pay back
period of less than an appliance’s lifetime (ranging between

65. Id. at 1402.

66. Id.

67. Id. at 1403.

68. Japanese refrigerators, for example, use about half as much energy as American
refrigerators while retaining the self-defrosting feature. GOLDSTEIN, EFFICIENT REFRIGERA-
TORS IN JAPAN: A COMPARATIVE SURVEY OF AMERICAN AND JAPANESE TRENDS TowaRrD EN-
ERGY CONSERVING REFRIGERATORS | (August 1984) (paper presented at the Third ACEEE
Summer Study on Energy Efficient Buildings, Santa Cruz, California) (available from Natu-
ral Resources Defense Council).

69. Herrington, 768 F.2d at 1403.

70. Id.

71. A pay back period is the time it takes the consumer to recover the cost of the effi-
cient design options of an appliance.
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twelve and twenty-three years).’? So long as a design option,
considering its pay back period, is cost-effective for the average
consumer, a long pay back period should not exclude it from
consideration.

e. Lead Times. Lead time is a calculation of the “period it
would take a manufacturer to introduce [a] particular design
option on all appliances covered by a standard.”?3 Although it
results in the exclusion of some design options, the court found
that DOE may continue to calculate appropriate lead time so
that no “‘significant increase in engineering staff will be re-
quired” in adopting a standard.?#

/- Choosing Among Combinations of Design Options. Different com-
binations of design options with varying lead times and costs to
manufacturers can promise comparable gains in efficiency.
Thus, in assessing the benefits and burdens of standards at a
particular level of efficiency, DOE needs some theory to iden-
tify what combination of design options that achieve a given
level of efficiency should be considered technologically feasible
and therefore used as the basis for analysis. The DOE was vin-
dicated by the court in using the following principles to inform
its choice: ““l1) [i)mprovements must have a reasonable initial
cost to the consumer[, and] 2) [o]nly the lowest lead time and
most cost effective improvements were considered.”’® This
method of ordering and structuring agency deliberation on this
issue was found reasonable and may be continued.

g Current Information. The DOE must gather current informa-
tion about the design options examined in the record that
closed during 1980 and must gather new information about de-
sign options that have become technologically feasible since
then.76

3. Economic Justifiability

EPCA requires that standards be economically justified and sets
forth six specific factors that DOE must consider in making that

72. Herrington, 768 F.2d at 1404.
73. Id. at 1407.

74. Id. at 1407.

75. Id.

76. Id. at 1408-10.
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determination.”? In effect, they require a balancing of economic
burdens and benefits.

a. Analysis of Economic Benefits. One facet of economic justifia-
bility is the energy savings that can be expected to follow from
the imposition of a standard.”® If the determination of energy
savings is not made accurately it can taint the calculation of eco-
nomic justifiability.”® In future rulemakings, therefore, the law-
fulness of the tests applied in determining whether there will be
a significant conservation of energy, will also effect the lawful-
ness of the calculations of economic justifiability.80

A system for quantifying the factors to be weighed in deter-
mining economic justifiability was implicitly recommended by
the court.3! Similarly, all assumptions and methodological
choices must be carefully explained,?2 including the statistical
support relied upon.

b. Use of the Financial Impact Model (FIM) to Analyze Economic
Burdens. The Financial Impact Model is used to predict changes
that two different standards might cause in four output meas-
ures of manufacturer burden: business risk, profitability,
debt/equity ratio and quick ratio’® The court did not invali-
date the use of this model. It did, however, find that the model
as applied by DOE was unsupported by substantial evidence.84
In future rulemaking, the continued viability of this model will
depend on whether DOE can produce more adequate evidence
to support the assumption made in the model that all appliance
manufacturers will finance with debt the increased investment
required by standards.8> The court sympathized with petition-
ers’ arguments that by excluding from the model’s assumptions
any possibility of equity financing, DOE virtually guaranteed

77. 42 U.S.C. § 6295(d) (1982).

78. Herrington, 768 F.2d at 1411.

79. Id. at 1411-12.

80. /d. at 1412.

81. Id. at 1411-12.

82. Id. at 1413-19.

83. Id. at 1419 (“The quick ratio is a measure of a firm’s ability to withstand short-term
downturns in business activity. Also called the acid test ratio, it is defined as current as-
sets, less inventory, divided by current liabilities.”) (quoting 48 Fed. Reg. 39,385 n.43
(1983) to be codified at 10 C.F.R. § 430).

84. Id. at 1422.

85. Id. at 1420.
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that any standard would worsen debt/equity ratios of
manufacturers.86

The court directed DOE to articulate the degree to which all
four output measures may be affected by the *“‘costs” of the
‘“debt-financing” assumed by the model.8” The weight that is
to be given to each of the outputs in assessing the characteriza-
tion of the FIM result will also need to be clarified.8

¢. Consideration of Unquantifiable Burdens. The court upheld the
right of DOE to consider as burdens, in the balance of burdens
and benefits to follow from standards: 1) that standards might
force manufacturers to spend money on energy efhiciency im-
provements to the detriment of expenditures on more “appro-
priate” investments and 2) that mandatory standards might, in
the future, diminish product utility performance.?® Neither of
these burdens may be considered dispositive in calculating eco-
nomic justifiability, but they may be factored into the calcula-
tion according to the Court’s holding.9°

d.  Procedure. The DOE must, in the future, allow some cross-
examination of DOE employees with respect to the disputed
factual issues.®! Acknowledging that the statute allows DOE to
impose reasonable limits on the right of cross-examination so
as to insure orderly and efhicient procedure, the court, nonethe-
less, held that reasonable limitations could not include elimi-
nating cross-examination altogether.2 It should be noted,
however, it is unlikely that a court will hold that the Act re-
quires cross-examination of every DOE employee who wrote a
memorandum or spoke at an internal meeting about factual is-
sues bearing on the rulemaking. This would subject the deci-
sion-making process of Department employees to a high level
of scrutiny, which the court criticized.®® Any arrangement
adopted by DOE will be judged according to whether it pro-
vides ‘‘meaningful” cross-examination and is not the result of
““contriving artificial interpretation.”’%4

86. Id. at 1422.
87. Id.
88. 1d.
89. Id. at 1424.
90. /d. at 1425.
91. Id. at 1428.
92. Id.
93. Id. at 1429.
94. Id
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e. NEPA Requirements. For legislative proposals and other
“major federal actions significantly affecting the quality of the
human environment,” the National Environmental Policy Act
(NEPA) of 1969 requires a detailed statement of environmental
impact, generally called an Environmental Impact Statement
(EIS).®> When the Agency determines that contemplated fed-
eral action does not fall within these statutory categories, regu-
lations promulgated by the Council on Environmental Quality
generally require that an agency explain its findings of no sig-
nificant impact in a “concise public document’ called an “envi-
ronmental assessment.”® The Herrington court held that
proposed appliance efficiency standards will require at least a
thorough environmental assessment and DOE will have to jus-
tify the refusal to prepare an EIS.?? The court roundly criti-
cized DOE for its refusal to prepare either document in the
course of the 1982 and 1983 rulemaking procedures. Further-
more, future justifications for refusing to prepare an EIS may
no longer rely on prior DOE reasoning. DOE may not again
argue, unless they adduce additional supporting evidence, that
increases and decreases in energy consumption of the same
amount have equal environmental impact.®® Similarly, they will
need empirical support for future claims that market forces
would prevent the preemption of state standards from having
any impact or that state standards have not resulted in in-
creased appliance efficiency and therefore absence of them will
result in no impact.?? Lastly, if DOE relies on the availability of
preemption procedures as preventing significant impact it must
at least discuss the state standards in effect and explain how
state exemption applications will be handled.!0

4. Issues Upon Which the Court Refused to Rule

Issues which the court declined to decide may reemerge as con-
tentious features in future rulemaking proceedings.

95. Id. at 1430.

96. Id.

97. Id. at 1433.

98. Id. at 1432 (“It might be that relatively slight increases in consumption would have
quite dramatic environmental effects even if a corresponding decrease had very moderate
effects™).

99. Id.

100. 7Id.
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a. Balancing of Burdens and Benefits. The petitioners in Her-
rington claimed that, even assuming that the DOE correctly eval-
uated the benefits and burdens of standards, it was irrational
for DOE to conclude that the benefits outweighed the burdens.
Furthermore, petitioners argued that DOE failed to apply a
methodology in its balancing process or, alternatively, it failed
to articulate its implicit methodology. The court refused, how-
ever, to address these claims.!0!

b. Specific Design Options. During the rulemaking, petitioners
and other commenters identified numerous energy-saving de-
sign options that, in their view, should have been considered as
the basis for standards. For a variety of reasons, DOE rejected
many of those suggestions, and petitioners challenged the le-
gality of those rejections. The court in Herrington did not re-
solve this dispute over exclusion of particular design options,
since its other findings were sufficient to require a complete re-
view by DOE of its analysis with respect significance and feasi-
bility.’°2  In future rulemakings, this area of challenge,
therefore, remains open.

¢. Reliability of Data. The Herrington court did not decide
whether DOE’s reliance on arguably obsolete information
would independently have justified overturning the rules under
review. It did, however, require a new process of data collec-
tion and point out that the Congressional intent behind the us-
age of the term * ‘technologically feasible’ meant
‘technologically feasible based on information that is reason-
ably current at the time the final rules are validly adopted,’ not
‘technologically feasible based on information that was reason-
ably current at the time DOE first attempt[ed] to promulgate
final rules.’ ”’1°3 Consequently, should DOE delay again in
promulgating new rules, the issue of up-to-date data may
emerge again as a ground upon which to challenge new
standards.

101. 7d. at 1425,
102. /d. at 1408.
103. 7d. at 1409.
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III. ImpacTt oF THE HERRINGTON DECISION ON STATE
APPLIANCE EFFICIENCY STANDARDS

A. Likely Federal Rulemaking Timetable

Timely DOE compliance with the 1987 and 1988 EPCA dead-
lines is not certain. It is always difficult, if not impossible, to pro-
vide effective sanctions for agency failure to promulgate
regulations. Consequently, this statute, like other enabling stat-
utes, lacks adequate sanctions for missed deadlines. Further-
more, since DOE has an established policy of opposing appliance
efficiency standards, and a history of delay in promulgating rele-
vant standards, it is possible that DOE may not meet either the
statutory deadlines or those recommended to the Department by
the court in Herrington.!* It is unclear even when the review will
begin. While the court noted that the statute requires DOE to
complete consideration of the two appliance standards by Decem-
ber 1987 and August 1988 respectively, it did not require the re-
view to commence at any particular time.1%5 In the absence of a
requirement for timely commencement of required review, DOE
could delay initiation of the review well beyond the date sug-
gested by the court’s analysis.

The timetable would be affected further if DOE chose to exer-
cise its powers under Section 325(c) of the Act.'%6 This section
empowers DOE to phase in final federal standards through inter-
mediate standards over the course of five years. If DOE uses in-
termediate standards to phase in the program resulting from
review, the final standards mandated almost a decade ago would
not be complete until 1992 (for the 1982 standard) and 1993 (for
the 1983 standard). On the other hand, such a choice would have
the significant effect of extending beyond the term of the current
Administration the latest date for full implementation of the stan-
dards, a situation which could have ramifications for the policy
reflected in final standards.

B. Preemption of State Standards

Because the 1982 and 1983 standards are now void, preemp-
tion of all state appliance standards is suspended until new DOE
standards are issued. The effect of the Herrington decision on pre-

104. Id. at 1409-10.
105. Id.
106. 42 U.S.C. § 6295(c) (1982).
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emption of state standards once new DOE standards are issued is,
however, uncertain.

The December 1982 final rules set forth procedures for states
to petition for exemption of state standards from federal preemp-
tion and for manufacturers to petition for federal preemption of
state rules.!°7 The rule made a distinction between timely and
untimely petitions for exemption.!%8 State regulations covered by
a petition filed before December 28, 1983 (a ““timely” petition)
were to remain in effect until the Secretary ruled on the petition
in question. However, state regulations covered by a petition
filed after the date (an “untimely” petition) were to be subject to
preemption by the applicable federal standards until the Secre-
tary issued a final rule on the state petition.

Herrington may be read to have one of two impacts on the peti-
tion procedure for exemption. One interpretation leads to the
conclusion that the petition provisions remain intact. This inter-
pretation rests on two observations. First, the procedure was
codified in a subpart of the Code of Federal Regulations distinct
from the final energy efficiency standards that were in question in
Herrington.'%® Second, the exemption procedure is analytically
distinct from an analysis of energy savings, feasibility and justifia-
bility, which were the issues discussed in Herrington. A second in-
terpretation, however, reads the Hernngton decision as setting
aside the whole of the 1982 rulemaking procedure, including its
petition for exemption provisions.

If the Herrington decision is construed according to this latter
interpretation, so as to repeal the petition process, states will then
be subject to strict federal preemption once a new standard is
promulgated—unless that standard sets out a new petition proce-
dure. The preemption issue is the same whether DOE chooses to
implement a final standard rule or to phase in appliance stan-
dards through intermediate standards. Like final standards, inter-
mediate appliance standards preempt state standards governing
the same product class.!!'® Thus, even under phased implementa-
tion, state appliance energy efficiency standards may be subject to

107. 49 Fed. Reg. 32,947 (1984) (to be codified at 10 C.F.R. § 430) (proposed Aug. 17,
1984).

108. /d. at n. 5.

109. See General Procedural Regulations, 10 C.F.R. §§ 430.41-.49 (1984) and Energy
Efficient Standards, 10 C.F.R. §§ 430.31-.34 (1983).

110. 42 U.S.C. § 6297(b) (1982).
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federal preemption upon completion of the EPCA required re-
view in August 1987 and December 1988.

Some regulatory action is specially treated, however. The Act
(Section 327(c)) specifically excludes state procurement standards
of Section 327(b)(2) from preemption. Even with Federal stan-
dards in place, states and localities may, therefore, use their au-
thority under state procurement provisions to specify the
appliances that may be installed in public housing or government
facilities.!!?

The effect of preemption provisions on utility programs is also
unclear. Electric and gas utilities in some states have instituted
programs to encourage or require their customers to purchase
energy-efficient appliances.!!'? Such programs may provide re-
bates to customers according to the efficiency levels of appliances
or they may specify minimum efficiency criteria as a condition of
utility hook-up.!'®> Whether these programs will be preempted by
new Federal standards will depend upon the nature of the indi-
vidual program.!!4 Preemption will be most likely if the utility
program is required by a state regulatory authority or if it oper-
ates to keep a product off the market as when minimum energy
requirements are made a necessary condition of utility service.!!®

IV. 1IsSUES ARISING IN STATE LEGISLATIVE PROPOSALS

Even supposing that Federal standards will eventually preempt
state apphance efficiency provisions, there are good reasons to
give careful consideration to existing state legislation.

The reprieve from preemption may well lead to a resurgence of
regulatory initiatives by the states; resulting legislation should be
drafted in the light of existing precedent. The very diversity of
existing state provisions also bespeaks the need to evaluate
alternatives.

There are several reasons states may experience a rapid
reemergence of interest in state appliance efficiency legislation.

111. J. FaNg, S. BALISTOCKY & A. SCHAEFLER, ISSUES IN FEDERAL PREEMPTION OF STATE
APPLIANCE ENERGY-EFFICIENCY REGULATIONS 4.3 (1982) (Pacific Northwest Laboratory,
Richland, Washington) [hereinafter cited as Issues 1N FEDERAL PREEMPTION].

112. See also Stearns, Energy Savings in Residential Buildings: The Role of Investor-Owned Utili-
ties, 11 CorLum. J. EnvTL. L. 261 (1986).

113. Issues IN FEDERAL PREEMPTION, supra note 111, at 4.3,

114, 1d

115. /d. at 4.4.
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In 1985 and 1986 alone, three state legislatures have been
presented with proposals to introduce the concept of efficiency
standards or to add to existing provisions.!!¢ Herrington may well
be seen by supporters of these bills as an invitation to pursue
their course of action.!!?

States or interest groups within states may also see state legisla-
tion as a way of affecting the outcome of the federal rulemaking
procedure. Prompt enactment of state standards, for example,
would give states several years to develop data describing the eco-
nomic effect of given standards: data which would be useful in
evaluating federal conclusions as to the cost-effectiveness of po-
tential standards. Furthermore, by requiring manufacturers-to
retool in order to comply with state standards, states can create a
vested interest on the part of manufacturers to have similar stan-
dards retained by the federal authorities.

The following pages analyze existing state provisions regarding
significant issues upon which every state legislature must make
choices if it is to regulate appliance efhiciency, e.g., what apph-
ances should be regulated, by whom, according to what criteria,
and subject to what enforcement powers.

A. What Appliances to Regulate

An initial choice must be made among coverage designs. A
statute can enumerate those appliances to be covered by stan-
dards, it can empower an agency to regulate whatever appliances
meet a particular set of criteria, or it can adopt a combination of
these alternatives.

New York legislation adopts the first design, providing specifi-
cally for the regulation of lighting in buildings,!!8 residential and
commercial hot water heaters;!'!® refrigerators, refrigera-

116. See, e.g., Florida: H.B. 1163 (1985), S.B. 275 (1985); OREGON: S.B. 626 (1985)
(standards for freezers, refrigerators and refrigerator-freezers); TEXAS: S.B. 896 (efhi-
ciency standards to be incorporated into New Building Construction Code); MASSACHU-
SETTS: A Bill to Promote Energy Efficiency and Energy Conservation by Establishing
Minimum Energy Efficiency Standards for New Appliances Sold in the Commonwealth
(1986) (Available from L. Alexander, Massachusetts House of Representatives).

117, See D1visioN oF PoLicy ANALYSIS AND PLANNING, N.Y. STATE ENERGY OFFICE, MEET-
ING THE CHALLENGE: AN ANALYSIS OF ELECTRICITY SUPPLY OPTIONS FOR NEW YORK STATE
14 (Dec. 1985).

118. N.Y. ENErRGY Law §§ 8-103-107 (Consol. 1984).

119. N.Y. ENercY Law § 16-108 (Consol. 1984).
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tor/freezers and freezers;120 electric dishwashers;12! television re-
ceivers;!22 gas appliances equipped with pilot lights;!23 and air
conditioners and heat pumps.!?4

California legislation adopts the last design. Gas appliances
equipped with pilot lights and swimming pool heaters are pro-
vided for specifically.!2> In addition, however, an enabling provi-
sion empowers the Commissioner to set standards with respect to
appliances “whose use, as determined by the commission, re-
quires a significant amount of energy on a statewide basis.’’ 126

It is not surprising that both these approaches have led to the
regulation of those products (or subclasses thereof) given priority
standing under Federal appliance efficiency law.'2? These are the
appliances which account for about one-half of residential energy
consumption,'?® and which offer the greatest prospect of energy
savings through technological improvements in efficiency.!?°

B. Agency in Charge

How a state chooses to administer an appliance efficiency
scheme will be influenced by the approach, or combination of ap-
proaches, to regulation taken.

An approach which ensures that efficient appliances are in-
stalled in new and newly renovated buildings is to provide for ap-
pliance efhiciency standards under state building codes.!3¢

120. N.Y. ENERGY Law § 16-110 (Consol. 1984).

121. N.Y. ENERGY Law § 16-112 (Consol. 1984).

122. N.Y. ENERGY Law § 16-114 (Consol. 1984).

123. N.Y. ENERGY Law § 16-116 (Consol. 1984) (including, e.g., furnaces, air condition-
ers, heaters, refrigerators, stoves, ranges, dishwashers, clothes dryers and clothes
washers).

124. N.Y. ENERGY Law § 16-118 (Consol. 1984).

125. CaL. Pus. REes. CopE § 25960 (appliances with pilot lights), § 25960.5 (swimming
pool heaters) (West 1985).

126. CaLr. Pus. REs. CopE § 25402(c)(1) (West 1985).

127. 42 U.S.C. § 6295(g) (1982). See supra note 22.

128. GELLER, supranote 2, at 1.

129. Appliance efficiency standards should be distinguished from standards set on
health and safety grounds. The latter may have efficiency ramifications, however, and
should, therefore, be coordinated with appliance efficiency controls. See, e.g., MINN. STAT.
ANN. §§ 116.J.27, 116.].30 (West 1985) (health and safety standards for weatherstripping,
caulking, storm windows, and storm door energy efficiency).

130. GELLER, supra note 2, at 2. (“‘most states have minimum efficiency requirements
for air conditioners in their building codes’); GELLER, supra note 1, at 27 (“‘nearly all states
have adopted building codes with equipment efficiency requirements based on {ASHRAE]
standards”). See, e.g., FLA. STAT. ANN. § 553.901-553.912 (West 1984); MicH. Comp. Laws
ANN. § 125.1513a (West 1985).
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Building code provisions frequently, however, do not tackle the
problem of increasing the efficiency of appliances used in existing
building stock. Frequently, therefore, states will also wish to con-
trol the manufacture, sale and purchase of inefficient appli-
ances.!3! A third approach, used in Minnesota and Tennessee,
takes special account of the role state purchasing can have in in-
creasing the use of efficient appliances.!32 Because such provi-
sions are not subject to Federal preemption their use may be
particularly attractive.!33

Each of these approaches may suggest a particularly appropri-
ate body in which to invest administrative authority. Four major
schemes of administration currently in use by states are described
below.

1. Independent Commission

Especially where an administrative agency is involved in setting
standards as well as administering them, an independent commis-
sion offers the advantage of ensuring that the persons involved
have particular expertise and represent varied constituencies. In
California, for example, an independent commission composed
of five members has been established.'3* Each member of the
State Energy Resources Conservation and Development Commis-
sion must meet different statutory qualifications: one must be
qualified in engineering or physical science with a knowledge of
energy supply or conservation systems; one must be an attorney
with administrative law experience; one must have a background
in the field of environmental protection or the study of ecological
systems; one must be an economist versed in natural resource
management; and one must be a representative of the *“public at
large.”135> The Secretary of the Resources Agency, within which
the Commission is placed, and the President of the Public Utilities
Commission are designated as ex officio, non-voting members.!36

In Michigan the State Construction Code Commission,
although it is located within the Department of Labor, exercises

131. See, e.g., Ariz. REv. STAT. ANN. § 40-1202-1205 (1985); CaL. Pus. Res. CobE
§ 25960-25968 (West 1985).

132. MINN. STAT. ANN. § 116].19(9) (West 1985); TENN. CopE ANN. § 12-3-604 (1985).

133. See supra text accompanying note 111.

134. CaL. PuB. REs. CopE § 25200-25202 (West 1985).

135. Id. at § 25201.

136. Id. at § 25202.
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its statutory functions independent of that Department, except
that budgeting, personnel and procurement functions of the
Commission are performed by the Department of Labor.!37 That
Commission is to consist of the state fire marshal (or his desig-
nee); the chairpersons of the barrier free design board, the elec-
trical administrative board, the state plumbing board, the board
of mechanical rules; and twelve residents of the state to be ap-
pointed by the governor with the advice and consent of the Sen-
ate. Each of the twelve residents appointed shall be persons with
expertise in one of the areas ennumerated in the statute.!38

Proposed legislation in Texas would vest in the State Purchas-
ing and General Services Commission the power to set energy
efficiency standards for new building construction. Advisory and
review powers would, however, lie with an independent commit-
tee made up of representatives from engineering, architecture,
construction, local building code administration and the general
public.139

2. Public Utility Commissions

The bodies in charge of public utility regulation are a particular
category of independent commission. Their established relation-
ship with energy issues affords them special expertise and their
monopoly status places them in a unique position to control con-
sumer use of inefficient gas appliances. Thus, in Wisconsin, the
Public Service Commission administers a provision which prohib-
its utilities from installing or connecting to the distribution sys-
tem devices which, under Public Service Commission rules,
constitute ‘‘non-essential use[s] of natural gas.”’'4® The Depart-
ment of Industry, Labor and Human Relations meanwhile ad-
ministers a complimentary set of regulations that apply to the
sales, distribution and installation of new gas appliances.!4!

Arizona empowers its Corporation Commission to administer a
prohibition on the sale and installation of gas appliances that do
not have efficient intermittent ignition devices.!42 It is further em-

137. Micu. Comp. Laws ANN. § 125.1503(3)(4) (West 1985).

138. Id. at § 125.1503, Sec. 3(1) (West 1985).

139. S.B. 896 (1985) (Texas) (sponsored by Sen. Uribe). Both the regular and the spe-
cial Senate sessions adjourned in May 1985 without taking final action on the Bill.

140. Wis. StaT. ANN. § 196.97 (West 1985).

141. Wis. StaT. ANN. § 101.655 (West 1985).

142, Ariz. Rev. StaT. ANN. § 40-101, 40-1201 (1985).
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powered, in cooperation with affected industry and consumer
representatives, to develop specifications for ignition device certi-
fication.’#3 Similarly, in Connecticut, the Department of Public
_Utility Control regulates the use of devices designed to provide
illumination or heat swimming pools through the use of natural
gas.144

3. Existing State Agency

Most states opt to have an existing state agency administer their
appliance efficiency standards program. This design has the ad-
vantage of relying on existing agency resources and inter-agency
cooperation. In the political climate of the 1980’s, the political
acceptability of new legislation may depend upon its ability to be
implemented without augmenting bureaucracy. Though logically
it may seem that the state energy office or its equivalent in any
given state might be the most appropriate agency in which to
place such powers, various other agencies have administered ap-
pliance efhiciency regulation.145

4. Local Communities Regulation

It may be necessary or desirable to secure a continuing role for
local community regulations especially where a state seeks to reg-
ulate appliance efficiency through the procurement policies of
political subdivisions, or through building construction
requirements.

New York, for example, requires that municipalities be allowed
to enforce local building regulations pertaining to lighting stan-
dards for existing buildings, so long as local regulation is not in-
consistent with state lighting efhiciency standards.!46  Similarly,
Tennessee allows political subdivisions to adopt energy efficiency
standards for products to be procured by the political subdivi-

143. Ariz. REv. STAT. ANN. § 40-1203 (1985).

144. ConN. GEN. STAT. ANN. § 16a-37 (West 1985).

145. E.g., Mass. AnN. Laws ch. 94, §§ 314-318 (Michie/Law Co-op. 1975) (The Execu-
tive Office of Consumer Affairs administers an appliance efficiency labelling and testing
scheme); Mo. ANN. StaT. § 640.150 (Vernon 1979) (The Department of Natural Resources
administers a program of energy efficiency standards for agricultural and industrial energy
use and for new and existing buildings); Wis. STAT. ANN. § 101.655 (West 1985) (The
Department of Industry, Labor and Human Relations administers provisions prohibiting
the use of gas pilot lights).

146. N.Y. ENERGY Law §§ 8-106, 8-107 (Consol. 1984).
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sion, as long as such standards are more stringent than those es-
tablished by the board of standards.!4?

The important role which local regulation can play is perhaps
best exemplified in Texas, where an absence of state provisions
regulating appliance efficiency has left the area wholly to local
regulation. As a consequence, forty-nine local building codes in-
clude various energy efficiency standards for a variety of
appliances.!48

C. Choice of Standards

Not only must decisions be made regarding the appropriate
type of standard to use—prescriptive or performance—but a ma-
jor policy decision must also be made regarding whether to legis-
late applicable standards or whether to merely empower an
authority to develop standards by regulation. The former course
of action offers the decided advantage of avoiding the delay in-
herent in the rule-making process and often exacerbated by sub-
sequent court challenges of the rule. On the other hand, it is
often harder to rally the political consensus necessary for passage
of a law when 1t incorporates detailed requirements which prom-
ise to be enforceable within a statutory time-table.

1. Prescriptive Standards

Prescriptive standards are formulated as specific requirements.
A common standard of this type is a ban on the manufacture, in-
stallation, sale, etc. of a given class of appliances. Prescriptive
standards may also, however, require that a particular technology
(e.g., resistance heat switch) or a given set of information (e.g., efh-
ciency labels, fact sheets) accompany an appliance. Prescriptive
standards of the first sort are applied to pilot lights, gas lamps,
television receivers and appliances equipped with electrical resist-
ance heat units.

Frequent candidates for prescriptive regulation are gas appli-
ances traditionally lighted by a pilot light. With advances in tech-
nology the use of continuously operated or lighted pilot lights to
ignite gas appliances can be both wasteful and unnecessary. To

147. TeNN. CopEe ANN. § 12-3-611 (1985).
148. For a list of localities for which Texas submitted a timely petition to DOE for ex-
emption from preemption of standards, see 49 Fed. Reg. 32,959, 32,983 (1984).
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replace pilot lights with intermittent ignition devices can, there-
fore, be an object of conservation regulation.!49

Prohibition of the use of pilot lighted appliances can be cou-
pled with the positive requirements of certification. Arizona and
California, for example, provide that no new residential-type gas
appliances equipped with a pilot light shall be sold or installed in
the state after an alternate means has been certified by the regu-
lating body.!5® Considerations to be taken into account in devel-
oping specifications for certification are generally written into the
statute.15!

Residential gas appliances affected by pilot light regulation can
include central furnaces, heaters, refrigerators, stoves, ranges,
dishwashers, dryers, air conditioners, decorative fireplaces, swim-
ming pool heaters, etc.152

Legislators may wish to consider providing exceptions to ex-
clude application of prescription standards under some circum-
stances. Candidates for exclusion from pilot light prohibitions
include gas appliances installed in mobile or modular homes,!53

149. GELLER, supra note 2, at 14 (citing DeWerth & Loria, Upgrading Seasonal Efficiency of
Gas Heating Systems, GR1-81-0006, report prepared by the American Gas Association Labo-
ratories, Cleveland, Ohio for the Gas Research Institute, Chicago, Hlinois) (Dec. 1981).

“While tests of electronic intermittent ignition devices . . . have shown significant energy
savings during the non-heating season and during the heating season in milder climates,
there may not be significant energy savings during the heating season in colder climates.”
Id. :

150. Ariz. REv. STaT. ANN. § 40-1202 (1985); CaL. Pus. Res. CobE § 25960 (West
1985). See also Wis. Stat. ANN. § 101.655(2) (West 1985).

151. Ariz. REv. STAT. ANN. § 40-1203 (1985); CaL. Pue. Res. Cope § 25961 (West
1985); Wis. Start. ANN. § 101.655(3) (West 1985) (all requiring that specifications for cer-
tification shall be developed so as to resuit in the conservation of primary energy re-
sources, shall include provisions necessary for public health and safety and shall give due
consideration to the initial costs, including installation and maintenance costs imposed
upon the consumer).

152. See, e.g., MicH. Comp. Laws ANN. § 125.1513a(2) (West 1985) (prohibiting pilot
lights in specified central furnaces, clothes dryers and household cooking appliances); Ha-
wall REv. STaT. § 196-5(e) (1984) (defining ““gas appliance,” as used in the pilot light pro-
hibition provision, to include residential heaters, refrigerators, stoves, ranges,
dishwashers, dryers, air conditioners, decorative fireplaces “or other similar devices”);
CaL. Pus. Res. CopE § 25960.5 (West 1985) (specially prohibiting after December 1, 1984,
the sale of swimming pool heaters that are not equipped with an intermittent ignition
device or designed to burn only liquified petroleum gas).

153. MicH. Comp. Laws ANN. § 125.1513a(3) (West 1985); but see Ariz. Op. Atty. Gen.
No. 180-2 (prohibition on sale of new residential-type gas appliances equipped with pilot
lights applies to furnaces sold as an integral part of a new or used mobile or modular
home).
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portable gas camping lanterns,!54 stoves or ranges which contain
separate sections specifically designed to provide space heat-
ing;'5% and appliances which do not contain any electrical compo-
nent.'%¢ Hawaii’s law includes an interesting exemption which
shows sensitivity to local conditions. The application of pilot
light restrictions are not to apply to persons living in areas where
electricity service is unreliable or non-existant.!5?

Other prescriptive standards aimed at conserving gas apply to
decorative lamps or lighting fixtures operated by natural gas or
synthetic natural gas.!® To this end, Wisconsin adopts a broader
mechanism that prohibits the installation or connection of devices
which constitute ““a non-essential use of natural gas,” leaving to
the public service commission the discretion to determine what
appliances are covered by that definition.!5°

Analogous to the use of gas in pilot lights is the continuous use
of electricity in television receivers designed to insure immediate
reception upon being energized. The use of receivers manufac-
tured with this design was prohibited in New York after January 1,
1977160 n

Prescription standards have also been applied to apphances
which are equipped with automatically energized electrical resist-
ance heat units.'6! Refrigerators, freezers and electric dishwash-
ers can fall into this category. In refrigerators and freezers,
resistance heating units are designed to prevent condensation on
the appliance jackets. In dishwashers, they are generally trig-
gered at the end of the rinse cycle to speed the drying cycle. Such
heating units consume significant amounts of energy. Hence,
New York has proscribed the sale or advertisement of refrigera-
tors, freezers or dishwashers equipped with them, unless the ap-
pliance possesses an ‘“easily accessible manually operated
electrical switch” capable of terminating the heating.'62 The

154. See MicH. Comp. Laws ANN. § 429.351(1)(b) (West 1985) (excluding portable gas
camp lanterns from the definition of decorative gas lamp).

155. N.Y. ENErcY Law § 16-116(2)(a)(b) (Consol. 1984).

156. Id.

157. Hawan Rev. Stat. § 196-5(d) (1984).

158. Onio Rev. Cone ANN. § 1301.17 (Baldwin 1978); MINN. STAT. ANN. § 116].19(6)
{(West 1985).

159. Wis. Stat. ANN. § 196.97 (West 1985).

160. N.Y. ENERGY Law § 16-114 (Consol. 1984).

161. See N.Y. ENERGY Law § 16-110, 16-112 (Consol. 1984).

162, 1d.
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switch must be clearly marked and explained in the instruction
booklet, which is, by statute, required to accompany the appli-
ance. The explanation, furthermore, must be in terms of the
amount of energy that can be saved by the use of the switch.!63

Labelling requirements which give either comparative energy
consumption statistics or just the energy consumption statistics
for a particular appliance can be justified by general policies sup-
porting the increase of information to, and the promotion of ra-
tional self-selection by consumers. Massachusetts, for example,
which does not impose efficiency standards on either the manu-
facture or sale of appliances, does empower the Secretary of the
Office of Consumer Affairs to require that appliances be labelled
with numerical measures that reflect the relative efficiencies of all
appliances within a given class or sub-class, according to a stan-
dardized computation procedure.!64

Where performance standards are in place, 95 labelling can also
promote an appreciation of comparative energy efficiency among
appliance designs. Thus in New York, air conditioners and heat
pumps which are subject to performance standards, must also
bear a label stating: a) their cooling capacity rating, b) their power
rating, and c¢) their energy efficiency ratio.!66

The information to be included on labels should be produced
by standardized computation procedures. Such testing proce-
dures can be adopted by regulations, through the exercise of del-
egated authority,'®” or can incorporate by reference existing
methodologies.!68 :

Another approach to increasing the information available to
consumers is to require that the manufacturers include within a
new appliance package fact sheets which give information about a
particular appliance. Alternatively, regulations can place an onus
upon a seller to produce for a potential purchaser a fact sheet
giving information about the appliance to be purchased. As
noted above, New York requires fact sheets to accompany electric
dishwashers, refrigerators and freezers sold with resistance heat

163. 1d.

164. Mass. ANN. Laws ch. 94, §§ 315-316 (Michie/Law. Co-op. 1975).
165. See infra notes 171-88 and accompanying text.

166. N.Y. ENERGY Law § 16-118(2)(a) (Consol. 1984).

167. Mass. ANN. Laws ch. 94, §§ 315-316 (Michie/Law. Co-op. 1975).
168. Wis. StaT. AnN. § 101.655(2) (West 1985).
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switches.!®® Also under New York law, fact sheet requirements
complement labelling provisions with respect to air conditioners
and heat pumps. Potential purchasers of these appliances must
be shown a fact sheet describing the performance of the appliance
on energy use criteria, e.g., its seasonal energy efhciency ratio and
its cooling capacity rating.!70

2. Performance Standards

Standards formulated in terms of performance objectives for
classes or subclasses of appliances leave open the technical means
by which such standards should be achieved. Usually such stan-
dards will constitute the minimum standards to be applied subject
to even stronger standards that might be devised by the adminis-
tering body. State statutes may incorporate performance
standards developed by private associations, set statutory per-
formance standards of the legislators’ own design or delegate re-
sponsibility for making standards.

Private associations which make available suggested perform-
ance standards include: the American National Standards
Institute (ANSI); the American Gas Association Laboratories; Un-
derwriters Laboratories; the Council of American Building Ofh-
cials; and the American Society of Heating, Refrigeration and Air
Conditioning Engineers, Inc. (ASHRAE).

These standards, sometimes called consensus standards, have
no mandatory enforcement provisions and are not in themselves
legally binding. When incorporated by reference in, or adopted
into state or local government ordinances, they do, however, be-
come a legal requirement.!7!

ASHRAE Standard 90 is one of those standards which has been
widely adopted in the efficiency provisions of state building
codes.!?”? It describes methods for designing and constructing
new energy-efficient buildings, as well as the size and types of air
conditioners, water heaters and furnaces that the builder or de-

169. N.Y. ENERGY Law §§ 16-110, 16-112 (Consol. 1984).

170. N.Y. ENERGY Law § 16-118(2)(b) (Consol. 1984).

171. See MicH. Comp. Laws ANN. § 125.1504(2) (West 1985).

172. E.g., Hawan REv. StaT. § 196-6 (1984) (adopting ASHRAE 90 Standard for new
storage hot water heaters); Texas local building codes also use ASHRAE Standard 90-75
as their basis. 49 Fed. Reg. 32,965 (1984).
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signer should use.!”® Approximately forty-eight states received
funds from DOE to adopt mandatory thermal efficiency standards
under the Energy Policy and Conservation Act.!’* Most of these
adopted ASHRAE Standard 90 or some version of it.17>

States are more likely to rely on standards of their own design
rather than adopting a consensus standard if they seek to make
applicable minimum standards more stringent than existing con-
sensus standards. Standards designed by the legislators may be
incorporated into the text of the statute or legislators may prefer
to delegate the task of standard making.!76 In the latter case, the
statute may or may not require that the discretion thus granted be
exercised within statutory guidelines.!”? Even where state agen-
cies are delegated the task of standards making, a statute may re-
quire reference to a consensus standard or may require that the
testing method used in developing consensus standards be
adopted.!78

To guide the discretion of state authorities in setting standards,
a state statute may require that a variety of criteria be considered.
California, for example, requires that the commission set minimal
levels of operating efhiciency based on “feasible and attainable ef-
ficiencies or feasible improved efficiencies which will reduce the
electrical energy consumption growth rate.”’179

Cost-effectiveness is another criterion suggested as a suitable
guide to choosing standards.!®® Requiring that this criterion be
considered, however, begs the questions: for whom must the
standard chosen be cost-effective, and over what time period is
the cost-effectiveness to be calculated? States answer the first
question in varying ways. A bill recently considered by the Flor-
ida legislature was introduced as requiring standards that were

173. PaciFic NORTHWEST LABORATORY, RICHLAND, WASHINGTON, IssUES IN FEDERAL
PREEMPTION OF STATE APPLIANCE ENERGY-EFFICIENCY REGULATIONS 4.2 (Dec. 1982) (pre-
pared for the U.S. Department of Energy under Contract DE-AC06-76RLO-1830).

174. Id.

175. Id.

176. Compare N.Y. ENERGY Law § 16-118(4) (Consol. 1984) with Car. PuB. Res. CODE
§ 25402(c)(1) (West 1985).

177. See infra notes 179-185 and accompanying text.

178. See Wis. STAT. ANN. § 101.655(2) (West 1985).

179. CaL. Pus. REs. CopE § 25402(c)(1) (West 1984).

180. Or. (1985) S.B. 626, § 3(2) (“in determining whether a standard is economically
justified, the department shall use the estimated life-cycle costs to Oregon’s consumers
over the lifetime of the appliance. No standard may be adopted that results in additional
estimated total costs to the consumer over the lifetime of the appliance”).
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cost effective for “‘every individual” in the state. Amendments
reduced the onus to a requirement that standards be cost-effec-
tive for “the majority” of customers within the state.'8! In Cali-
fornia, by contrast, the cost-effectiveness of a proposed standard
is to be judged by whether the standard adds to the “consumer’s
total costs.”’182

The time period over which cost-effectiveness is calculated can
make a substantial difference in the range of appliance designs
considered efficient, as illustrated by the analogous ability of
DOE to eliminate a wide range of appliances by using a restrictive
definition of pay-back period as one criterion of feasibility.!83
Cost-effectiveness calculated over the life-cycle of an appliance in
economic terms is the optimal calculation. Over this period, how-
ever, consumers who buy on credit may experience an increase in
their net energy expenses while repaying their loan, even though
they stand to recoup that expenditure in saved energy costs over
the life of the appliance. Recognizing this drawback for consum-
ers, a recent study suggests that calculations should be made on a
payback period that is sensitive to consumer experience. This
would entail a requirement that the average pay back period for all
the individual efficiency measures incorporated in an appliance be
commensurate with the length of time over which most appli-
ances are bought on credit, generally less than three years.184

The methodology employed in testing appliances for efficiency
and in calculating the criteria of efficiency can make a great differ-
ence in the results obtained.!85 Legislators, therefore, should not
leave the choice of such methodologies wholly to the discretion of
administrators. One option is to adopt by reference the method-
ology used by the developers of consensus standards.!86

Any one of these approaches should be complemented by a
provision for the regular review of standards by authorities within
the state.!87 The technological possibilities for increasing energy

181. Fl. (1985) H.B. 1163.

182. CaL. Pus. REs. CopE § 25404(c)(1) (West 1984).

183. See supra notes 71 and 72 and accompanying text.

184. Rollin and Beyea, U.S. Appliance Efficiency Standards, ENERGY PoLicy 425, 433 (Oct.
1985).

185. GELLER, supra note 1 at 5.

186. See Wis. STaT. ANN. § 101.655(2) (West 1985).

187. Recent bills have been sensitive to this need. See Texas S.B. 896 (1985), Sec. 4(c)
(review and revision at least every five years); Oregon S.B. 626 (1985) Sec. 5(1) (review
every four years). See also Florida H.B. 1163 (1985) (amendment to prevent changes more
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conservation are continually improving, and it is important that
statutes encourage the incorporation of the latest technological
advances.!88

3. Performance Criteria

Performance standards are generally set in terms of perform-
ance criteria which measure the minimum efficiency required of a
regulated appliance or class of appliances. The applicable criteria
differ according to the appliance at issue. The following discus-
sion highlights the criteria most often applied to frequently regu-
lated  appliances and touches on some of the technical
modifications that can improve these measures.

Performance standards for air conditioners are generally ex-
pressed in requirements for a certain energy efficiency ratio
(EER); the ratio between the cooling capacity of the air condi-
tioner in thermal units per hour (BTU/hr) and the electrical input
in watts. Seasonal energy efficiency ratios (SEER), a variation on
the EER, can also serve as a criterion.!8® Design modifications
and the use of better compenents can achieve an improved EER
and SEER in air conditioners. Larger condensers and evaporator
coils; more efficient motors, improved compression controls and
the use of heat pumps are recent foci of technological
innovation. 90

In gas water heaters, coupling a hot water tank to a condensing
furnace can eliminate flue heat losses and increase recovery effi-
ciency. Alternatively, new developments in combustion (sealed
combustion or pulse combustion) and more efficient venting de-
signs can improve the efficiency of these appliances according to
performance criteria.!®! Electric water heating is made more effi-
cient by heat pumps, condensers in the storage tank and addi-
tional insulation.!92

frequently than every five years was defeated in mark-up session by the Energy Subcom-
mittee of the House Natural Resources Committee. As approved by the Energy Subcom-
mittee, the bill permitted changes at two to seven year intervals.) But see CAL. Pub. REs.
CobE § 25402(c)(3) (West 1985) (No increase or decrease in standards shall take effect for
five years after a standard is adopted, unless the commission adopts other cost-effective
measures for that appliance.)

188. See GELLER, supra note 2.

189. See 44 Fed. Reg. 76,700 (1979).

190. GELLER, supra note 1 at 9.

191. 1d. at 7.

192. Id.
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Performance standards for hot water heaters are generally set
in terms of limits on their stand-by loss, i.e., the amount of heat lost
through the tank walls and insulation, and requirements regard-
ing their recovery efficiency, i.e., the ratio of heat absorbed by the
water to the heat delivered to the appliance in the process of rais-
ing the inlet water temperature to the final water temperature.

Oil and gas furnaces are regulated by percentage of combus-
tion efficiency. Mechanisms by which the heat in exhaust gases is
recaptured by condensation improve this efficiency measure.!93

The efhiciency of light bulbs and fixtures is measured in the rate
of light output (lumens) per unit of power consumed (watts).
Compact fluorescents and screw-in “circlate” fluorescent bulbs
are among the efficient technological developments regarding
lighting appliances.!94

The energy factor of refrigerators and freezers or combinations
thereof is the usual criterion by which their efficiency is measured.
The energy factor is the corrected volume!9> of the apphiance di-
vided by the daily electricity consumption, under specified test
conditions.

D. Enforcement Provisions

As with other aspects of appliance efficiency regulation, states
vary widely on the enforcement provisions included in state stat-
utes. Civil penalties,!96 injunctive relief'®” and misdemeanor ac-

193. Id at 7.
194. Id. at 9.

195. Corrected volume refrigerator space plus 1.63 times the freezer space for refriger-
ator/freezers and 1.73 times the freezer space for freezers.

196. See Ariz. REv. STAT. ANN. § 40-1207 (1985) (civil penalty not to exceed $300 for
each violation; action may be brought by Attorney General, or any county or city attorney
in any court of competent jurisdiction); CaL. Pue. Res. CoE § 25967 (West 1985) (civil
penalty not to exceed $2,500 for each violation; action may be brought by Attorney Gen-
eral, any district attorney, county counsel or city attorney in any court of competent juris-
diction); MINN. STAT. ANN. § 116].30, subdiv. 3 (West 1985) (civil penalty of not more than
$10,000 for each violation); N.Y. ENERGY Law § 8-106(3)(b) (civil penalty of up to $1,000
for failure to submit a certification statement or failure to bring a building or leased prem-
ises into compliance), § 6-108(5) (fine not to exceed $1,000 for violation of hot water
heater efficiency standards), § 16-110 (fine not more than $250 for violation of refrigera-
tor freezer provisions), see also § 16-112, 16-116 (Consol. 1984).

197. Ariz. REv. Stat. ANN. § 40-1206 (1985); CAL. PuB. REs. CopE § 25966 (West
1985); MINN. STAT. ANN. § 116].30 subdiv. 2 (West 1985); N.Y. ENERGY Law §8-106(3)(b)
(Consol. 1984).
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tion'?® are the three enforcement mechanisms most commonly
adopted.

The imposition of a civil penalty obviates the need for adher-
ence to the strictures of the criminal law process. One issue in
the effective use of such a sanction is how to use the money paid
as a consequence of such penalties. The standard practice is to
have it paid to general funds.!9® Earmarking at least a portion of
the money collected is a means of subsidizing the enforcement
work of a responsible agency. Arizona and California, for exam-
ple, have adopted provisions which direct the state treasurer to
reimburse from collected penalties the reasonable expenses of in-
vestigation and prosecution by the enforcement agency.2%° There
was clearly a body of opinion which feared that frivolous actions
could be pursued under its efficiency law. To protect against such
activity, the Arizona law also provides that where:

a civil action is brought by any unit of government and the de-
fendant is proven innocent, the defendant shall be given the
right to reclaim all court costs and attorney’s fees from the
complaining unit of government.20!

Injunctive relief may allow a court of competent jurisdiction to
make such orders as may be necessary, to compel compliance with
a statutory provision, or to restore money or property acquired as
a consequence of a violation. In Arizona and California, the or-
ders which the court may make include the appointment of a re-
ceiver.202  Generally, actions for injunctive relief cannot be

198. Hawan Rev. Star. § 196-6 (1984) (fine of not less than $50 or more than $500
consecutively imposed for violation of hot water heater provision); MicH. Comp. Laws
ANN. § 429.357 (West 1985) (violation of appliance labeling provisions is a misdemeanor);
MINN. STAaT. ANN. § 116].30 subdiv. 1 (West 1985) (violation of inter alia rules containing
energy efliciency standards for existing residences is a misdemeanor; each day of violation
constitutes a separate offense); N.H. REv. STaT. ANN. § 155-D:6 (III) (violation of inter alia
thermal and lighting standards is a misdemeanor); OHio Rev. CobE ANN. § 1301.17 (Bald-
win 1985) (violation of prohibition on decorative natural gas lamps is a *‘minor
misdemeanor.”)

199. See MINN. STAT. ANN. § 116].30 subd. 3 (West 1985) (penalties paid to general fund
in state treasury); N.Y. ENERGY Law § 8-106(3)(b) (Consol. 1984) (penalties paid into state
treasury to the credit of the general fund).

200. See Ariz. REv. STar. ANN. § 40-1207(C) (1985); CaL. Pus. REs. CopE § 25967(c)
(West 1985) (where action is brought at the request of the Commission, its reasonable
expenses shall be paid out of assessed penalties).

201. Ariz. REv. StaT. ANN. § 40-1207(B) (1985).

202. Ariz. REv. STaT. ANN. § 40-1206(A) (1985); CaL. Pus. Res. CobpE § 25966 (West
1985).
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initiated by private citizens; they must be brought by competent
government counsel.

Criminal penalties are more traditional sanctions than civil pen-
alties and are still levied by some states for violation of appliance
standard provisions. Such offenses are limited to characterization
as misdemeanors.?°3 In most states, criminal codes will define the
penalty that attaches to the commission of a misdemeanor,
though an appliance standard law may specify a particular
penalty.204

Under some circumstances, contract provisions can serve an
enforcement role. In Tennessee, where appliance efficiency is re-
gulated through restrictions on state purchasing power, enforce-
ment is encouraged by giving third (aggrieved) parties the right
to void a contract between a seller and a state purchaser for the
purchase of commodities which are less efficient than those avail-
able for purchase from the aggrieved party.205

An alternative to stipulating enforcement mechanisms within
the text of the statute is to delegate, in the states which permit
such delegation, the responsibility for designing the enforcement
system. Connecticut law delegates such power to its Department
of Public Utility Control with respect to the enforcement of natu-
ral gas lighting and heating prescriptions.2°6 Similarly, New
Jersey includes enforcement of the state energy conservation pro-
gram as one of the responsibilities delegated to the Commis-
sioner of the Department of Energy.297

Legal compliance can also be encouraged through mechanisms
aimed at preventing violations before the courts are brought into
play. Where appliance standards are part of building require-
ments, for example, inspection provisions can be a key feature of
deterence, as well as a needed tool in the prosecution of offend-
ers.208 In California, powers of inspection are also given, under
gas appliance provisions, to the State Energy Resources Conser-
vation and Development Commission.2%® These powers are to be

203. See supra note 198.

204. Hawan REv. Stat. § 196-6(C) (1984) (fine of not less than $50 or more than $500,
and all fines shall be imposed consecutively).

205. TenN. CopE ANN. § 12-3-608 (1985).

206. ConNN. GEN. STAT. ANN. § 16a-37(e) (West 1985).

207. NJ. REv. StaT. § 52.27F-11 (1984).

208. See MINN. STAT. ANN. § 116.27 subd. 1 (West 1985); FrLa. STAT. ANN. 4553.908
(1984).

209. CaL. Pus. Res. CopE §§ 25965, 25968 (West 1985).
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exercised in making periodic inspections of manufacturers and
distributors of gas appliances, retail outlets handling gas appli-
ances and gas appliances that have been or are to be installed by
contractors or builders at building sites.210

The ability to deny building permits in the event of non-com-
pliance with efficiency requirements is another administrative
technique of enforcement.2!!

V. CONCLUSION

Public interest in energy conservation can be served by increas-
ing the efficiency of appliances. Appliance efficiency standards
can, in turn, ensure that technological developments are reflected
in the marketplace. So long as the criteria for establishing stan-
dards are sensitive to the balance which must be achieved be-
tween the public interest in energy conservation and the
consumer’s interest in minimizing costs, such regulation need not
be a hardship on consumers.

In all likelihood, such regulation will eventually take place at
the federal level. The congressional intent that standards be is-
sued by the Department of Energy is clear from the provisions of
EPCA, and manufacturers with interstate businesses have a strong
interest in uniform standards. There is, nevertheless, energy to
be saved in the interim. Furthermore, state law can play a large
role in influencing what federal standards will eventually look like
and, to the extent that provisions are made for exemption from
federal preemption, state law may continue to be a force for im-
proving the efficiency of appliances.

210. Id.
211. CaL. Pus. Res. Cope § 25402(e)(1) (West 1985); FLa. StaT. § 553.907 (1984);
N.H. REv. Star. ANN. § 155-0:6(I) (1985).
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