Hazardous Exports To The Third
World. The Need to Abolish The
Double Standard

The recent Rhine! Chernobyl? and Bhopal?® disasters, and the
mternational tensions surrounding acid rain* and the greenhouse
effect,® are graphic reminders of the necessity of international co-
operation 1n preventuing and remedying environmental problems
whose effects cross national boundanes. These problems are sim-
ilar 1n effect to another less conspicuous international problem
that has taken many lives and created vast environmental damage:
U.S. businesses export hazardous technology and products, often
banned in the U.S., to Third World countries. Hazardous exports
usually create no explosions or radiation clouds; nevertheless,
their effects are often catastrophic.

Hazardous exports can be categonized as hazardous products and
hazardous technology Products are considered ‘‘hazardous” when
they are restricted or banned for domestic use, but may be ex
ported to less regulated markets in developing countries. The ex
tent of the harm caused by these products 1s largely unknown, but
several well-documented cases illustrate 1ts severity 6

1. See generally Lewis, Huge Chemical Spill in the Rhine Creates Havoc in Four Countnes, N.Y.
Times, Nov. 11, 1986, at Al, col. 3.

2. See generally Barnathan & Strasser, Meltdown, Newsweek, May 19, 1986, at 22.

3. See generally Stoler, Inside Story of Union Carbude India Nightmare, U.S. News & World
Rep., Jan. 21, 1985, at 51; see Robertson, Introduction to the Bhopal Symposium, 20 Tex. INT'L
L.J. 269 (1985); see also, Bordewich, The Lessons of Bhopal: The Lure of Foreign Caputal 15
Stronger Than Enuvironmental Wornes, ATLANTIC, Mar. 1987 at 30.

4. See Wetstone & Rosencranz, Transboundary Air Pollution: The Search for an International
Response, 8 Harv. EnvrL L. REv. 89 (1984).

5. See Stoel, Fluorocarbons: Mobilizing Concern and Action, m ENVIRONMENTAL PROTECTION:
THE INTERNATIONAL DIMENsION 45 (D. Kay & H. Jacobson eds. 1983).

6. For example, U.S. corporation exported methyl mercury, fungicide prohibited in
the U.S,, to Iraq, in 1971. The fungicide was applied to wheat and barley seeds used for
baking. Subsequent consumption of cakes and breads made from contamnated gramn
killed more than six thousand people. See Export of Hazardous Products: Heanings Before the
Subcomm. on International Economic Policy and Trade of the House Comm. on Foreign Affawrs, 96th
Cong., 2d Sess. 22-23 (1980) (statement of Faith T Campbell, Research Associate, Natural
Resources Defense Council). Cf. Ruttenberg, Hazard Export: Ethical Problems, Policy Proposals
and Prospects for Implementation, n THE EXPORT OF HazaRD: TRANSNATIONAL CORPORATIONS
AND ENVIRONMENTAL CoNTROL IssUEs 44 (J. Ives ed. 1985) (“As much as 30 per cent, or
more, of all chemicals which the U.S. exports have been prohibited for use within the

71



72 CoLuMBIA JOURNAL OF ENVIRONMENTAL Law [Vol. 12:71

Hazardous technology comprises manufacturing equipment, fa-
ciliies and even entire industries. This technology 1s considered
hazardous when 1t 1s banned or closely regulated when used n
this country Typically as the wealth and standard of living 1n
industnalized nations rise, so does the value placed on a clean
environment and safe working conditions. This motivates the
governments of such nations to impose strict environmental and
safety regulations. Industry faced with the higher costs of doing
hazardous business, 1s tempted to relocate in Third World coun-
tries where 1ts acuviies would be subjected to little or no regula-
tion.” The resulung transfer of hazardous technology can be
disastrous. Bhopal 1s not the only example of what can happen
when a hazardous industry relocates mn a country lacking the
equivalent of the Occupational Safety and Health Administration
(OSHA) or the Environmental Protection Agency (EPA).8

This note analyzes various methods of regulating hazardous ex
ports to Third World countries and the problems associated with
each. Part I considers unilateral regulation of hazardous exports,
and Part II international regulation. Part III proposes an ap-
proach based on the proposition that countries generally should
not allow the export of products and technology considered un-
safe for domestic use.

United States.”); Castleman, The Double Standard in Industnal Hazards, in Id. at 76 (“In the
state of Sao Paulo, Brazil, alone, an estimated 2,000 people die each year from pesticide
poisoning.”).

7 While most developing countries now have environmental protection agencies,

most are understaffed, underfunded, and overruled by economic planners who still see
development and safety as mutually exclusive goals. Bordewich, supra note 3, at 33.

8. In 1980, for example, Nicaraguan chemcal plant, partly owned and managed by
American 1nterests, exposed workmen to mercury poisoning. Pools of mercury lay on the
plant’ floor. The workmen were not informed of the risks of their work, nor had manage-
ment supplied the necessary protective equipment. Invesugators also found that tons of
mercury had been discharged into  nearby aity’s water source. See Ives, The Health Effects
of the Transfer of Technology to the Developing World: Report and Case Studies, n THE EXPORT OF
HazARD: TRANSNATIONAL CORPORATIONS AND ENVIRONMENTAL CoONTROL Issues 181-82 (J.
Ives ed. 1985). Another hazardous technology exported abroad 1s asbestos. Despite wide-
spread concern over the production of asbestos products in developed countries, asbestos
plants are in operation or planned in Tumsia, the Philippines, India, Nigeria, S Lanka,
Mexico, Taiwan and other third world countries. Castleman, supra note 6, at 68-70; See also
Shaikh, The Dilemmas of Advanced Technology for Third World, TecH. Rev., Apr. 1986, at 62
(Mexico and Taiwan have replaced Canada and the United Kingdom as the world’s leading
suppliers of asbestos).
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I. UNILATERAL REGULATION OF HAaZARDOUS EXPORTS

A. U.S. Regulation of Hazardous Exports

Circumstances requinng the prohibiion of exports of hazard-
ous products under current law are rare. The Consumer Product
Safety Commission (CPSC) 1s authorized to ban exportation if a
product presents ‘“‘an unreasonable risk of mnjury to consumers
within the United States.””® This “boomerang effect” does not,
however consider risks to those living outside the United States.

The Export Administration Act (EAA) allows the President to
restrict the export of goods and technology if 1t 1s “necessary to
further significantly the foreign policy of the United States or to
fulfill 1its declared international obligations.”’1® This provision has
been invoked by the President to prohibit the export of technol-
ogy to further U.S. foreign policy such as in the case of the Soviet
Pipeline embargo.!! Two other grounds for denying exportation
under the EAA are: 1) for the protection of national security
such as exporuing sensitive nuclear technology to unfriendly na-
uions, and 2) for the protection of scarce materials i the U.S.12
These grounds do not consider the environmental or public
health impacts on the importing countries.

The U.S. notifies importing countries when certamn heavily reg-
ulated or banned goods, such as pesticides, toxic chemicals,
adulterated foods and drugs, are to be exported.!3 But since the

9. Consumer Product Safety Act, 15 U.S.C. § 2067(a)(1)(B) (1982).

10. Export Admimstration Amendment Act of 1985, 50 U.S.C. § 2405(a)(1) (1982 &
Supp. 1986).

11. See generally Butler, The Extraterntonial Reach of the United States Export Admmstration
Act: Reflections on the Yamal Pipeline Controversy, 1983 J. Bus. L. 275 (1983).

12. 50 U.S.C. §§ 2405-06.

18. Secuon 17(a) of the Federal Insecuade, Fungiade, and Rodentucide Act (FIFRA)
requires an exporter of banned pesticide to obtain  statement from the buyer that he 1s
aware of the product’ banned status, and that 1t be sent to the EPA. The exporter 1s then
free to ship the goods even before the importing country receives notice of the shipment
from the State Department. 7 U.S.C. § 1360(a)(2) (1982). Section 17(b) requires the EPA
to notify forergn governments of regulatory actions 1t considers to have nternational con-
sequences, such as registration, cancellation or suspension of pestiaide. 7 U.S.C.
§ 1360(b) (1982). The Toxic Substances Control Act (TSCA) requires the exporung com-
pany to notify the EPA of the export, which then notifies the importing country. Consent
of the importing country is not required. 15 U.S.C. § 2611(b) (1982). The EPA may,
however, ban export if 1t determmes that there 1s an unreasonable nisk of mnjury to the
health or environment within the U.S. 15 U.S.C. § 2611(a)(2) (1982); 21 U.S.C. § 360d
(Supp. 1986). Adulterated foods are also regulated by rules authorized by the Federal
Food, Drug, and Cosmetic Act, 21 U.S.C. § 342 (1982). Certain misbranded or banned
corrosives, irritants, combustibles and other similar products require notification of the
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exporter may ship the goods without prior consent of the import-
ing government (hazardous waste being the only exception),!4
these notification requirements do little to restrict hazardous
exports.

B. Obstacles to Adequate Unilateral Solutions

An exporting country could adequately regulate hazardous ex
ports to the Third World only by banning or restricting exporta-
tion of those products and technologies 1t considered unsafe for
domestic use unless the importing nation consented and assumed
the nisk of those exports. Even assuming that policy makers of an
exporting country wished to enact such a regulatory program,
there would be substantial obstacles to overcome.

I The Politics and Economics of Export Regulation

The Carter Administration concluded that the U.S. could no
longer allow the unfettered exportation of products banned n
this country President Carter implemented by executive order a
program which reviewed all banned or restricted products. In
most cases, the products could be exported provided the import-
ing government was notified. However for “extremely hazard-
ous” products or substances, export licenses were conditioned on
consent of the imporung government.!®> It was hoped that the
importing country would then be able to balance the risks and
benefits of such products and make an informed decision as to
whether to allow importation.16

But few policies are as unwelcome as self-inflicted trade barri-
ers at a time when the U.S. 1s suffering from a trade deficit. Con-
sequently one of President Reagan s first actions was to revoke
the Carter Executive Order '7 The President relied on reports
from the State and Commerce Departments which suggested that
requirmg notification of banned products would put U.S. firms at

importing government before export 1s permitted. Hazardous Substances Control Act, 15
U.S.C. § 1273(d) (1982).

14. The Resource Conservation and Recovery Act (RCRA) requires consent from the
receiving country before hazardous waste 1s exported. 42 U.S.C. § 6938(a)(1)(B),(d)
(Supp. 1986).

15. Exec. Order No. 12,264, 46 Fed. Reg. 4659 (1981); see King, Hazardous Exporis: A
Consumer Perspective m THE EXPORT OF HAZARD: TRANSNATIONAL CORPORATIONS AND ENvi-
RONMENTAL CONTROL Issuks 8 (J. Ives ed. 1985).

16. See Ashford, Control the Transfer of Technology, N.Y. Times, Dec. 9, 1984, at F2, col. 2.

17 Exec. Order No. 12,290, 46 Fed. Reg. 12,943 (1981).
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a compettive disadvantage.'® This hazardous exports policy has
been cnticized for having been decided strictly in economic terms
with little regard for health and environmental concerns.!® In a
similar move, Congress recently repealed legislaton prohibiing
the export of new drugs which have not yet met approval from the
Food and Drug Admmustration (FDA).20

2. Extraterntonality of U.S. Law

The traditional view that American businesses are free to ex-
port banned products was established 1n the 1931 case of United
States v. Catz Amenican.2' The 9th Circuit held that a product
banned for use mn the U.S. could be shipped to a foreign buyer if
“the foreign purchaser has ordered the precise kind and quality
which the exporter designs to send him. 22 Even if the im-
porting country s law prohibited the use of the product, the court
held that there was a presumption that the importer would make
the product comply with the law before using 1t.23 The dissent
argued that “the fact that such shipment [is] destined for a for
eign port does not divest 1t of 1ts outlawed nature.”’2¢ Neverthe
less, Catz has never been overruled.?>

Extraterntonality problems may arise in applying U.S. law to
American companies which manufacture hazardous products or
use hazardous technology abroad. Even where an American com-
pany s activity 1s clearly agamst U.S. law and public policy the

18. See REPORT TO THE PRESIDENT ON THE REVIEW OF U.S. HAZARDOUS SUBSTANCES Ex-
PORT PoLicy; COVER LETTER TO U.S. TRADE REPRESENTATIVE FROM SECRETARIES HAIG AND
BALDRIDGE, reprinted in 5 INT’L ENv'T REP (BNA) No. 6, at 267-68 (May 10, 1982).

19. See Ruttenberg, supra note 6, at 49-50; see also Shaikh, supra note 8, at 60.

20. See generally Cook, The U.S. Export of “Pipeline Therapeutic Drugs, 12 CoLuM. J. ENVTL.
L. 39 (1986). The U.S. consistently resists restricung exports even after restriction
reaches worldwide consensus such as 1n the case of baby formula. See Note, Spilled
“Milk A Rebuttal to the United States Vote Against the International Code of Marketing of Breast-
Milk Substitutes, 2 B.U. INT’L L.J. 103 (1983).

21. In Catz, 2,000 sacks of “filthy, decomposed, putnd” figs, banned for use n the U.S,,
were to be shipped to an Austrian coffee brewer. 53 F.2d 425 (9th Cir. 1931).

22, Id. at 426.

23. Id.

24. Id. at 428.

25. Catz may be limited where the product has been removed from the domestic market
and seized by the Consumer Products Safety Commussion. See U.S. v. Articles of Hazard-
ous Substance, 588 F.2d 39 (4th Cir. 1978) (court held that seizure cannot be avoided
simply by finding foreign buyer and exporting the product).



76 COLUMBIA JOURNAL OF ENVIRONMENTAL Law  [Vol. 12:71

U.S. may refuse enforcement out of respect for the sovereignty of
the country where the company 1s doing business.?¢

3. Internanonal Conflict of Law

Assuming U.S. lawmakers passed legislation aimed at restrict-
ing hazardous exports and the courts upheld 1ts extraterritonal
reach, there would still remain complicated questions of interna-
uional conflict of law The traditional approach to nternational
conflict of law has been to determine which country has the
“vested right” 1n applying 1ts law 27 The Restatement (Second) of
Conflict of Laws takes a different approach: the law of the state
with “the most significant contacts” 1s applied by considering six
factors.2® If applied to a conflict between U.S. extraterritorial
regulauon of hazardous exports and an mmporung nauon s do-
mestic law the restatement approach would provide little predict-
ability as to when U.S. law would prevail.

4. Violauon of the Importing Nation s Sovereignty

Determining which products a country imports for the use of its
atizens falls well within the rubric of the importing nation s sov-
ereign powers. This sovereign night enjoyed by the importing
country 1s violated, some commentators argue, when exporting
nations prohibit exportation.?® For example, one Third World

26. For example, in Fruehauf v. Massardy, the U.S. chose not to dispute matter where

contract made by U.S. company doing business in France violated the Trading with the
Enemy Act, but where French law required execution of the contract. [1968] D.S. Jur. 147
[1965] J.C.P 1I 14, 274 bis (Cour d’appel, Paris), repninted in 5 1.L.M. 476 (1966) (English
translation). See generally Craig, Application of the Trading with the Enemy Act to Foreign Corpora-
tions Owned by Amencans: Reflections on Fruehauf v. Massardy, 83 Harv. L. Rev. 579, 580
(1969).

27 See generally, Comment, State Responsibility and Hazardous Products Exports: A Solution to
an International Problem, 13 CaL. W INT'L. J. 116, 127 (1983).

28. When there 15 no such directive, the factors relevant to the choice of the applicable
rule of law include:

(a) The needs of the interstate and nternational systems,

(b) the relevant policies of the forum,

(c) the relevant policies of other interested states and the relauve nterests of those

states 1n the determmauon of the parucular issue,

(d) the protecuon of justified expectations,

(e) the basic policies underlying the particular field of law,

(f) certainty, predictability, and uniformty of result, and

(g) ease n the determination and application of law to be applied
RESTATEMENT (SECOND) oF CONFLICT OF Laws § 6(2) (1971).

29. See Magraw, Transboundary Harm: The International Law Commssion Study of *‘Interna-
twonal Liability, 80 Am. J. INnT’L. 305, 325 (1986).
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country accused the developed world of “‘environmental imperial-
1sm” when export controls were used to protect 1ts environment
and public health.30

The controversy surrounding DDT the pesticide which first
sparked American environmental awareness, illustrates the com-
plexity of this problem on the international level. S. Ambalavaner
of Sr1 Lanka testified at a public hearing conducted by the United
Nations Environment Programme (UNEP) that his country s gov-
ernment was

aware of the difficulties mvolved m using DDT but neverthe-
less we imported 1t because we had no alternative to deal with
malara. And 1t 1s not necessary for the developed countries to
place an embargo, or to set the standards for the import of
goods, of whatever nature, 1n the developing countries. That
remedy 1s 1n our hands.3!

But Sr1 Lanka did not speak for the entire Third World. Philip
Leakey of Kenya disagreed with Mr Ambalavaner s position, and
blamed the exporting countries for not restricting their hazardous
exports: “The industrial nations are consistently and continu-
ously allowing the export to developing countries of technologies
that they don t want to use because they are too dangerous.”3?
But, he explained, the developing countries have no choice but to
purchase the goods because they are needed. The real problem
was that ‘“developing countries accept hazardous mdustral
processes without knowing that they are hazardous. Because the
expertise for evaluation may not be available, the industrial na-
tons are to blame.”’33

This statement illuminates the major weakness of the sover
eignty violation argument. If Third World countnies depended
on the developed countries for their hazardous imports only be-
cause they lacked the capability to manufacture them, but had the
technology to regulate them, the sovereignty argument would be
more persuasive. But usually a deficiency of industnalization 1s
accompanied by a deficiency n regulatory expertise. It follows
that 1f the Third World 1s dependent on developed nations for
their hazardous imports, they should also depend on their accom-

30. United Nations Environment Programme, The Human Environment: Actwon or Disaster
52 (1983); see Bordewich, supra note 3, at 30 (“Until recently, moreover, environmentalism
was often viewed as Western plot to retard the growth of poorer countries.”).

31. Id.

32. Id.

33. Id.
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panying regulatory safeguards. Exporting nations should not as-
sume that Third World nations are in the same position as they to
regulate the importation of hazardous products and technology 34
Furthermore, no foreign buyer has the sovereign rnght under 1n-
ternational law to compel the sale to them of American-made
goods.

5. Export Regulation as Paternalism

The paternalism argument agamnst export regulation 1s more
persuasive than the sovereignty argument. Export restrictions
may be mapproprnate and condemned as paternalistic if they are
mposed on an imporung country that does not share the envi-
ronmental and economic concerns of the exporting country 33
The disparity in priorities may be well-justified. For example, a
developing country might have such clean air that 1t could sup-
port several heavy industries without significant degradation to 1ts
air quality It might view 1ts clean air as a revenue-generating as-
set by selling to hazardous industries the right to degrade it. An

34. Regulaung hazardous products and technology presupposes the existence of bu-
reaucrauc and scientific capability.
Many, if not most, decisions regarding the safety of drug or pestiade or con-
sumer product involve highly sophisticated level of scientific expertise and advanced
technology tesung resources which are not available to all sovereign nations. Because
1t 1s available to U.S. deasionmakers, there 1s widespread reliance on those decisions
by countnes both with and without the capacity to make their own.
House CoMM. oN GovT. OPERATIONS, REPORT ON ExPORT OF PrRODUCTS BANNED BY U.S.
REGULATORY AGENCIES, H.R. REP No. 1686, 95th Cong., 2d Sess. 26-27 (1978) (Dr. Don-
ald Kennedy, FDA Commusstoner). Addiuonal problems arise because the work force and
public in Third World countries may not be adequately educated concerning the risks of
applying the technology or using the product. See Ashford & Ayers, Policy Issues for Consider-
atwon 1 Transferning Technology to Developing Countries, 12 EcoLocy L. Q 871, 875-76 (1985);
see also Bordewich, supra note 3, at 30.
35. Richard Falk suggests that tremendous divergence in national priornities may exist
between countries:
States have prionties distinct from one another that lead them to perceive the 1ssues
of the endangered planet in very diverse ways. As consequence, 1t 1s virtually impos-
sible to obtain agreement even on an agenda of concerns. National governments for-
mulate planetary prionties to reflect the ranking and character of national prioniues.
Diversities of power, wealth, 1deology, and history create the basic diversity of outlook
on the part of national governments. For most governments, especially those with
mass poverty, the primary concern 1s to raise GNP at  sausfactory rate and to secure
internal security 1n relation to rebellion and external secunty in relation to potential
aggressors. Any other concern seems remote and may be viewed with suspicion that 1t
1s nothing but  malicious distraction from the busmess of the day.
R. Farx, Tuis ENDANGERED PLANET 40 (1971).
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exportuing country would be paternalistic 1f 1t denied the import-
ing country this agenda.

In summary formidable obstacles thwart effective unilateral so-
luuons to the hazardous export problem. Even n a country with
a strong commitment to environmental protection and consumer
safety political and economc realities frustrate efforts to regulate
the flow of hazardous exports. Export regulations are subject to
extraterritonality and conflict of laws challenges in domestic
courts, and exporting nations may be accused of sovereignty vio-
lations and paternalism. Unilateral action may also be frustrated
by the manufacturer’s relocating 1n a country with less stringent
health, safety or environmental regulations.3¢

II. INTERNATIONAL REGULATION OF HAZARDOUS EXPORTS

A. Action by International Organizations

Several mternational organizations have addressed the hazard-
ous export problem. The Unmted Nations General Assembly has
passed several resolutions discouraging the use of hazardous
chemicals and unsafe pharmaceutical products.3? While these
resolutions are more an exhortation than declaration of current
international law and while no mandatory system of trading 1n-
formation has been implemented, these resolutions evince a will-
mgness by many nations to work together to solve the hazardous
exports problem 3

36. It1s unclear how many businesses are compelled to move abroad by the costliness of
compliance with U.S. laws. Several commentators indicate that relocation may be mim-
mal. See Levenstein & Eller, Exporting Hazardous Industries: *‘For Example Is Not Proof, m THE
ExPORT OF HaZARD: TRANSNATIONAL CORPORATIONS AND ENVIRONMENTAL CONTROL ISSUES
8 (J. Ives ed. 1985); see also Leonard, Confronting Industnal Pollution in Rapdly Industnaliung
Countries: Myths, Pitfalls, and Opporturuties, 12 EcoLocy L.Q. 779 (1985); J. LEONARD, ARE
ENVIRONMENTAL REGULATIONS DRIvING U.S. INDUSTRY OVERSEAS? 51-59 (1984). But see
Castleman, Response to Levenstem-Eller Cnitigue, n THE EXPORT OF HAZARD: TRANSNATIONAL
CORPORATIONS AND ENVIRONMENTAL CoONTROL Issues 90-93 (J. Ives ed. 1985).

37 G.A. Res. 137 37 U.N. GAOR Supp. (No. 51) at 112, U.N. Doc A/37/51 (1983)
(prepares list of banned products); G.A. Res. 166, 36 U.N. GAOR Supp. (No. 51) at 193,
U.N. Doc A/36/51 (1982) (encourages the exchange of informauon on banned hazardous
chemicals and pharmaceuucals); G.A. Res. 186, 35 UN. GAOR Supp. (No. 48) at 202,
U.N. Doc A/35/48 (1981) (encourages the exchange of information on banned hazardous
chemicals and pharmaceuticals); G.A. Res. 173, 34 UN. GAOR Supp. (No. 44) at 189,
U.N. Doc A/34/44 (1981) (encourages the exchange of information on banned hazardous
chemicals and pharmaceutcals).

38. While U.N. resoluuons are not usually legally binding 1n the same sense that treaties
are, they may evidence “expressions of common mterests and the ‘general will’ of the
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United Nauons Environment Programme (UNEP) has urged
countries to develop notification procedures for the international
exchange of hazardous wastes, since the high cost of treating
waste 1n the U.S. has lured some compames to look to the Third
World as a potential dumping ground.3® UNEP also established a
program to encourage member nations to notify each other of
restrictions on hazardous waste and chemicals.#® Two other UN
affiliated agencies, the World Health Organization (WHO) and
the Food and Agniculture Orgamzation (FAO), have engaged 1n
efforts to protect public health in the international trade of
food.#! Similar programs exist for hazardous pharmaceuticals.*2

Several United Nauons commissions have addressed hazard-
ous exports. The United Nations Conference on Trade and De
velopment (UNCTAD) 1s currently preparing a Draft Code of
Conduct on the Transfer of Technology But the primary objec
twve of the Conference runs counter to the regulation of the flow
of hazardous technology to the Third World: the Conference
hopes to liberalize barriers i trading technology 4 The United
Nations Commuission on Transnational Corporations 1s more sen-
siive to the problems of hazardous exports. The Draft Code of
Conduct on Transnational Corporations contains several relevant
provisions. The consumer protection provisions would impose
substantial duties on corporations exporting hazardous prod-
ucts.4* To accomplish this, the corporations should disclose to

ternational community. O. SCHACHTER, INTERNATIONAL Law 1IN THEORY AND PRAC
TICE 111 (1982).

39. See Castleman, surpa note 6, at 80-81; Comment, Hazardous Exports From  Human
Rights Perspective, 14 Sw. U.L. REv 81, 84-85 (1983); see also note 36.

40. See generally Halter, Regulating Information Exchange and International Trade in Pesticides
and Other Toxic Substances to Meet the Needs of Developing Countnies, 12 CoLuM. J. EnvrL. L. 1
(1986).

41. See A. SPRINGER, THE INTERNATIONAL LAw OF PoLLUTION: PROTECTING THE GLOBAL
ENVIRONMENT IN  WORLD OF SOVEREIGN STATES 107 (1983).

42. See generally Cook, supra note 20, at 39.

43. See Roffe, Transfer of Technology: UNCTAD’ Draft International Code of Conduct, 19 INT'L
Law 689, 692 (1985).

44. Secuon 37 provides that:

Transnational corporations shall/should also perform their acuvities with due regard

to relevant international standards, so that they do not cause mnjury to the health or

endanger the safety of consumers or bring about vanations in the quality of products

m each market which would have detrimental effects on consumers.

U.N. Commussion on Transnauonal Corporations, Draft Code of Conduct of Transna-
uonal Corporations, U.N. ESCOR Annex Supp. (No. 7) at p. 19, UN. Doc
E/1983/17/Rev.1 (1983), reprinted in 23 1.L.M. 626, 632 (1984).
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importing nations any ‘‘prohibitions, restrictions, warmings and
other public regulatory measures imposed n other countries.”45
The corporation must also “disclose to the public all appro-
priate information on the contents and, to the extent known, on
possible hazardous effects”” of exports.46

The United Nations 1s not the only international orgamzation
to have addressed the hazardous export problem. The Organiza-
tion for Economic Cooperation and Development (OECD) re-
quires 1ts members to “prohibit movements of hazardous wastes
to a final destnation in a non-Member country without the con-
sent of that country "7 While the agreement 1s binding upon
member nations, the recommendations for implementing the
program are not.*8

Similarly the Council of the European Economic Community
(EEC) recently passed the Directive on Transfrontier Shipment of
Hazardous Waste, which establishes a system of momtoring haz-
ardous waste between EEC countries.#® The EEC program 1s the
most rnigorous nternational regulation of hazardous exports;
therefore, 1t has been difficult to implement. While member
states are bound to adopt the legislation enacted by the EEC,
problems have arisen because the legislation 1s complex and can-
not be easily integrated into the member states existing environ-
mental laws.50

These actions by the United Nations and other internauonal or
ganzations represent an internatuonal awareness of the magni-
tude of the risks to public health and the environment caused by
hazardous exports. Unfortunately they have had little real im-
pact on the way nations behave. With the exception of the EEC’s
program, the agreements do not create binding duties. In addi-
tion, the solutions promulgated by the EEC and OECD apply only
to member nations, each of which has a sophisticated bureaucracy
and an environmental protection agency and not to Third World
countries, most of which lack such mstitutions.

45. Id. at § 38.

46. Id. at § 39.

47 Council Deasion-Recommendation on Exports of Hazardous Wastes, OECD Doc.
C(86) 64 (June 12, 1986), repninted in 25 LL.M. 1010, 1011 (1986).

48. See Comment, International Regulation of Transfrontier Hazardous Waste Shipments: A New
EEC Environmental Directive, 21 TeX. INT'L. L.J. 85, 116 (1985).

49. Direcuve on the Supervision and Control Within the European Community of the
Transfrontier Shipment of Hazardous Waste, 27 O.J. Eur. Comm. (No. L 326) 31 (1984).

50. See Comment, supra note 48, at 93-4.
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B. State Liability

To avoid many of the problems common to unilateral and n-
ternational regulation of hazardous exports, some commentators
have proposed holding the exporting countries liable for harm to
importing countries. The Bhopal disaster has generated tremen-
dous nterest 1n the liability 1ssue, leading some commentators to
consider the appropnateness of holding the U.S. liable as the ex
porung country of Umon Carbide.5!

Thus liability would be based on customary international, rather
than domestic, law Gunther Handl argues that “it 1s a well estab-
lished principle of international law that the international liability
a state may incur for the acts of private persons 1s a function of
that state s control over the activities concerned.”’>? Likewise,
several commentators suggest that, read together the Trail Smelter
arbitration®3 and Corfu Channel case®* articulate the international
duty that a state may be held responsible for activities originating
within its territonal jurisdiction when the effects of such actuvities
extend beyond that junsdiction to the mjury of nationals of other
states.55 The International Law Commssion of the United Na-
tions 1s currently studying the topic, “International Liabililty for
Injunious Consequences Arising out of Acts Not Prohibited by In-

51. Magraw, supra note 29, at 325-26. Another proposal 1s to require the exporting
state to open up 1ts courts and apply its domesuic laws against the exporting company for
the benefit of forexgn plamtiffs. See Wemnberg, Insights and Iromes: The Amencan Bhopal Cases,
20 Tex. INT’L. L. J. 307 311-12 (1985).

52. Handl, State Liability for Acadental Transnational Environmental Damage by Private Persons,
74 AMm. J. INT'L L. 525, 527 (1980).

53. An arbitral tribunal held that Canada was liable to pay the United States damages
for crop damage 1n Washington State caused by Briish Columbian smelter. The tribunal
held that

no State has night to use or permut the use of 1ts territory in such manner as to

cause mjury by fumes in or to the terntory of another or the properues or persons

theremn, when the case 1s of senous consequence and the njury 1s established by clear
and convincing evidence.
Trail Smelter Arbitration (U.S. v. Canada), 3 R. Int'l Arb. Awards 1905, 1965 (1941), reprinted
in 35 Am. J. INT’L L. 684 (1941).

54. The Internatonal Court of Justice allowed Great Britain to recover from Albama
damages sustained when two Briush ships hit mines in Albanian terntorial waters. The
court held that 1t 1s every state obligaton not to allow knowingly 1ts terntory to be used
for acts contrary to the nghts of other states. Corfu Channel Case, 1948-1949 1.CJ.Y.B.
57 61 (1949).

55. See Comment, Unuted States Export of Products Banned for Domestic Use, 20 HARv. INT'L
LJ. 331, 371 (1979). Gunther Handl argues that state liability may include strict liability
where the injury involved an abnormally dangerous acuvity. Handl, supra note 52, at 564-
65.
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ternational Law ” The Commuission distinguishes “‘state liability ”
which can be incurred regardless of the lawfulness of the underly-
ing act, from ‘“‘state responsibility ” which anises from unlawful
acts.56

This emphasis on state liability 1s of dubious value. The liabil-
ity theory has been assailed by one commentator as promoting
“adversary confrontation.”?? Another writes that “the principles
of responsibility and liability for extraterritorial damage have
rather limited usefulness for purposes of inducing behavior re-
sponsive to the demands of environmental problems.”>® Liabil-
ity focuses on restitution rather than prevention. Robert Sten
voiced this opmnion at a meetng of the American Society of Inter
national Law where he urged a transition from ‘“confrontation to
cooperation,” so that states would “solve problems, not just as-
sert rnights.”’59

An mternational approach based on liability would not resolve
the hazardous exports problem, since liability does not necessar
ily invoke a binding duty to prevent harm. International solutions
should not focus on holding the state in control liable after harm
has occurred, but should establish normative duties to prevent
the harmful effects from occurring. Likewise, the existence of a
duty to prevent harm does not create implied liability for the
breach of that duty 6°

56. See Prelimmary Report on International Liability for Injunious Consequences Aris-
ng out of Acts Not Prohibited by International Law, U.N. Doc. A/CN.4/334 and Adds. 1-2
(1980), reprinted 1n [1980] 2 Y.B. Int'l L. Comm n, Part 1 at 247 250 n. 17 U.N. Doc.
A/CN.4/SER.A/1980/Add.1 (1980); see also Magraw, supra note 29, at 307 The Restate-
ment of Foreign Relations Law imposes state responsibility where the state of ongin fails
“to ensure that acuvines withn 1ts junsdiction or control conform to generally accepted
mternational rules and standards for prevenuion, reduction and control of mnjury to the
environment of another state. RESTATEMENT OF FOREIGN RELATIONS LAW OF THE
UNITED STATES (REVISED) § 601 (Tent. Final Draft 1985).

57 A. SPRINGER, supra note 41, at 142.

58. A. LEVIN, PROTECTING THE HUMAN ENVIRONMENT: PROCEDURES AND PRINCIPLES FOR
PREVENTING AND RESOLVING INTERNATIONAL CONTROVERSIES (1977).

59. Robert E. Stemn, Remarks to the American Society of International Law, Seventy-
fourth Annual Meeting, Washington, D.C., 18 April 1980, quoted 1n A. SPRINGER, supra note
41, at 142.

60. An analogy from domestic regulauon may be useful. The federal government has
assumed the duty, through the EPA, to prevent harm to the public health and environment
from industnal air pollution by regulaung emissions. If harm occurs nght to recover
damages does not anse against the EPA, even where the EPA has failed to adequately
monitor the industry emissions. Any damages may only be recovered aganst industry.
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The legal basis for holding the exporting state liable for harm
caused by private enterprises creates practical problems. For ex-
ample, since state liability 1s premised on control,®! how could the
U.S. have prevented the Bhopal disaster after the technology had
been exported and the facility in operation? Would 1t be plausi-
ble for OSHA and EPA nspectors to track hazardous exports and
technology as they are used 1n the importing countries? An inter
national solution should not focus on state liability based on
vague notions of state responsibility 62 Liability should be 1m-
posed only on exporung companies, which are themselves in the
best position to prevent harm.63

III. INTERNATIONAL REGULATION BASED ON DOMESTIC
STANDARDS: A PROPOSAL

Internationally agreed upon standards, ansing from an interna-
tional convention, might seem to be the ulumate solution. But an
international body dictating to Third World countries what they
may 1mport would, like unilateral action, be subject to attacks of
paternalism and sovereignty infringement. In addition, Third
World countries have legiimate economic and environmental
agendas which should be respected.

A better international system would be based on the reciprocity
of domestic standards, wherein each country would agree to allow
unrestricted export of only those products and technologies
deemed safe by the exporting country for domestic use. If the
product or technology was banned for domestic use, then export
would also be banned. If the exporting country imposed regula-
tions on the product s or technology’s domestic use, then an ex
port license would be granted on the condition that the exporting
company followed those domestic regulations 1n the product s or
technology s application abroad. This system presumes that no

61. See supra note 52 and accompanying text.

62. Perhaps state liability should be supplanted with general duty to make reparations,
which may be satisfied by the controlling country’ granung injured parues access to its
court system to recover damages agamnst the offending private party. Cf., RESTATEMENT OF
ForEIGN RELATIONS Law oF THE UNITED STATES (REvisED) § 602(2) (Tent. Final Draft
1985) (“*[T}he state of ongin 1s obligated to ensure that the injured person has access
to the same judicial or admimistrative remedies as are available in similar arcumstances to
persons within the state jurisdiction.”).

63. Possible exceptions might be justified where the exporting company 1s owned by the
exporting country, or where the exporting country failure to impose and enforce stan-
dards was the proximate cause of the harm.
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country should export a products or technology which 1t consid-
ers unsafe for domestic use. A double standard would no longer
exist, as under the present system, which presumes that the health
and safety of foreign peoples and therr environment are secon-
dary to the profitability of exports.

But to nsure that the rights of the importing countries are pro-
tected, each importing country would be able to waive the regula-
tions of the exporting country thereby assuming the nsk of the
use of the product or technology In addition, the importing
country would be free to impose more or less stringent regula-
uions than those imposed by the exporting country depending on
1ts national priorities.®* The exportung country would require the
exporting company to agree to follow its own domestic environ-
mental and safety standards, unless 1t received notice that the im-
porting country waived the exporting country s standards 1n favor
of its own.%5 An exception would be allowed where the exporting
company volunteered to self-impose more stringent regulations
than those imposed by the exporting country 66

64. DDT 15 an example of banned product which some importing countries may wish
to tmport despite well known environmental and health concerns. This pesuade has long
since been banned in this country because of its toxicity, and replaced by subsututes. One
group of substtutes, organophosphate pesucides, are also used i Third World countries.
While the long term toxicity of these pesticides 1s rmmimal, they are acutely toxic and capa-
ble of causing serious mjury to humans when being applied. See Ives, supra note 8, at 179.
The substitutes for DDT may well be safer to the environment, but more hazardous for
farmers mn lesser developed countnes because of 1ts acute toxiaty. Developing countres
might therefore wish to impose less stringent controls on DDT and more stringent con-
trols on organophosphates, than would developed country. In addition, some Third
World countries may believe that the benefit of DDT in remedying immediate dangers to
public health from disease, such as malana, outweigh long terms risk to the environment.
See supra note 31 and accompanying text.

65. In the case of U.S. company manufactuning hazardous product n  Third World
country for export to other Third World countries, U.S. standards should still govern the
export of the product, even though the product was manufactured abroad. The importing
country would, of course, be able to waive application of U.S. law.

66. For example, the Nauonal Agncultural Chemicals Association has recently adopted
speaal guidelines for pesticides exported to developing countries. The Association has
recogmzed that

[rlelatvely low literacy rates, climatic conditions which may discourage the use of

proper protective clothing and equipment, special problems in formulation, transpor-

tation and storage, weak or nonexistent regulatory structure, nadequate under-
standing of acute and chronic effects of exposure, the absence of effecuve national,
regional or local commumications networks—all of these and other factors make for
formidable challenge to proper use of agricultural chemicals in developing countries.
Accordingly, the association has promulgated voluntary standards for markeung, labeling
and exporting pesticides. Letter from Jack D. Early, President, Nauonal Agricultural
Chemucals Association, to Member Compames Reporting Foreign Sales (May 28, 1986).



86 COLUMBIA JOURNAL OF ENVIRONMENTAL Law [Vol. 12:71

Liability for harm caused by the product or technology would
not then be imposed on the exporting country but rather upon
the exporting company by applying the exporting country’s regu-
latory standards which the exporting company has agreed to fol-
low Of course, if the mmporting country had waived U.S.
standards, lability would be based on the importing country s
standards.

A. The Advantages of a Reciprocal System

Such a reciprocal system of regulation would have the following
advantages:

(1) Imporung countries lacking the experuse to regulate the
importation and use of hazardous exports would be pro-
tected by the imposition of the exporung country s health
and environmental protections.6? This would eliminate
the double standard of allowing more developed countnes
to export products and technology that have been deter
mined unsafe for therr own atizens.

(2) Importing countries with different agendas for environ-
mental protection and economic development would be
free to mmpose a different set of standards and conditions
for hazardous imports. This would protect the importing
country s sovereignty and avoid charges of environmental
paternalism. Protecting the importing country s agenda
would not be possible in a system where an mternational
commussion legislates binding standards for all 1its mem-
ber nations.

(3) The proposed system mimimzes the risk of extraterritor-
ality and nternational conflict of law problems since 1m-
porting countries mght waive exporting countries
standards and apply their own laws.

(4) The responsibility and ulumate liability would rest on the
exporting company which 1s in the best position to bear
the risk of hazardous exports.

(5) The proposed system could function without an nterna-
tional agreement, if necessary since 1t would not be de-

(discusses adoption of the “Guidelines on Labeling Practices for Pesucide Products in De-
veloping Areas of the World”); see also Bordewich, supra note 3, at 33 (“*‘Multinationals
generally maintain health and safety standards well above those required by the develop-
ng countries 1n which they operate ).

67 The Bhopal disaster 15 an example of company’ operaung plant located m an
imporung country below the standards set by exporting countries for domestic use. As
explained by Jackson B. Brownming, Umion Carbide’ vice-president for health, safety and
environmental affairs, ‘“There were maintenance problems that would not have been toler-
ated at  plant in the United States. Bordewich, supra note 3, at 30.
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pendent on nternational standards. The U.S. could be
the first nation to eliminate 1ts double standard and en-
courage other nauons to follow

(6) The proposed system would be easy to implement—it
does not require the formulation of new standards, since
the system would rely on current domestic standards.

A possible criticism of the reaiprocal approach 1s that 1t would
place a burden on the importing country to enact regulatory poh-
cies if 1t desired to import banned exports. But that might be the
approach s strongest asset. The current system of non-binding
international agreements and unilateral notification programs al-
lows countnies to abdicate to each other the responsibility for reg-
ulation: exporting countries assume that importing countries
have the expertise and inclination to regulate imports; imporung
countries assume that imported products are safe and that their
atizens know how to use them. Under the proposed system, if an
importing nation deemed that the exporting nation s regulations
were undesirable, 1t would have to waive them and promulgate 1ts
own standards.%8

Importung countries would not be left alone in their efforts to
enact regulatory schemes if waivers of exporting countries stan-
dards were necessary Exporting countries and their exporting
companies would have an economic nterest in the smooth coor
dination of the regulatory process of importing countries 1n meet-
ing their environmental and economic agendas. They would have
an mcentive to provide importing countries with the information
needed to formulate therr own standards and policies. The cur
rent system, however encourages little cooperation between the
importing countries and exporting countries and companies;
rather exporting companies often export without informing the
importing country of the hazards since such disclosure 1s usually
not required by the exporting or importing countries.®®

68. A waiver 1s not be an abdication since 1t requires the importing country to formulate
policy and assume the sk of the hazardous imports. In contrast, the present system of
notifymg the imporung country of the export {or of obtaining consent before export) does
not require the importing country to affirmauvely consent to the exporting country do-
mestic standards or replace them with its own standards.

69. A recent example of this comes from the biomedical research industry. A U.S. bi-
omedical company conducted potenually hazardous research of geneucally engineered
rabies vaccine m Argentina without disclosing the hazards to that government or to their
Argentine employees. Company officials justified their failure to disclose the nisks by say-
ng that U.S. laws did not prohibit export and Argentina had no rules governing biotech-
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B. Legal Basis for Recyprocal Regulation

The Export Admimistration Act (EAA) authorizes the President
to restrict any export if 1t 1s ““necessary to further significantly the
foreign policy of the United States or to fulfill its declared inter
natonal obligations.”’’® The pomnt at which behavior among
states solidifies into binding “international obligations” 1s re-
garded as ““opimio juris.”” It consists of two elements: state prac
tice and state acceptance.”’! Ewidence of articulated state
acceptance of a general international duty to prevent harm to
other nations already exists.”2 In addition, there 1s an articulated
acceptance of a duty to prevent the export of hazardous products
without the consent of the mmporting country 72 However this
articulated acceptance cannot be considered opinio juris since 1t
lacks corresponding state practice—no state requires consent

nology research. Schneider, Argentina Protests Gene-Spliang Test by ~ U.S. Concern, N.Y.
Times, Nov. 11, 1986, at Al, col. 4.

70. Export Administration Amendment Act of 1985, 50 U.S.C. § 2405(a)(1) (1982 &
Supp. 1986).

71. See Trimble, 4 Rewsionist View of Customary International Law, 33 UCLA L. Rev. 665,
679-80 (1986); see also L. HENkIN, R. PuGH, O. SCHACHTER & H. SMIT, INTERNATIONAL
Law— CASES AND MaTERIALS 36 (1980).

72. The first major mnternational gathering to discuss and recommend solutions to envi-
ronmental problems was the Umted Nations Stockholm Conference on the Human Envi-
ronment of 1972, in which 113 countnes participated. The Conference produced the
Declaration on Human Environment, which contained two principles addressing state re-
sponsibility for environmental harm beyond territonal junisdiction:

Principle 21

States have, 1n accordance with the Charter of the Umited Nauons and the principles

of international law, the sovereign night to exploit their own resources pursuant to

their own environmental policies, and the responsibility to ensure that acivities wathin
therr junsdiction or control do not cause damage to the environment of other States
or of areas beyond the limits of national junsdictuon.

Principle 22

States shall co-operate to develop further the mnternational law regarding liability and

compensauon for the vicums of pollution and other environmental damage caused by

activities within the junisdicion of control of such States to areas beyond their

Junisdiction.

Report of the United Nauons Conference on the Human Environment, U.N. Doc.
A/CONF.48/14 (1972) reprinted in 11 LLLM. 1416, 1420 (1972).

73. In 1982, the U.N. General Assembly passed resolution stating:

[PJroducts that have been banned from domestic consumption and/or sale because

they have been judged to endanger health and the environment should be sold abroad

by companies, corporations, or individuals only when request for such products 1s
received from an mmporung country or when the consumption of such products 1s
officially permitted n the importing country.
The resolution passed by 146 1n favor, with the U.S. casung the only negauve vote. G.A.
Res. 137 37 U.N. GAOR Supp. (No. 51) at 112, U.N. Doc. A/37/51 (1983).
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before export of all banned or restricted products and technolo-
gies. Nevertheless, once the U.S. recogmzes the duty to prevent
harm as an international obligation, such a duty will become part
of our export policy under the EAA.

Another possible basis for a duty to regulate hazardous exports
denves from accepted human nights obligations under customary
international law The scope of human rights protected under
binding international law was considered in Filartiga v. Pena-
Irala.* A strong argument can be made that endangering the
lives of Third World or other peoples from underregulated haz-
ardous exports constitutes a violation of human nights, especially
when one considers the extent of the harm caused by hazardous
exports.”> For example, the World Health Organization esti-
mated that 500,000 people are poisoned each year from pesti-
ades alone, of which about 5,000 die.”6

CONCLUSION

Substantial impediments preclude unilateral and non-binding
multilateral actions from resolving the problems associated with
hazardous products and technology Unilateral efforts are subject
to changing political and economic currents, the lack of extrater
ntonal effect of domestic regulations, international conflict of
law and charges of sovereignty violations and paternalism. Non-
binding international agreements are mere aspirations, and bind-
g mternational standards are difficult to promulgate and lack

74. 630 F.2d 876 (2d Cir. 1980). That case nvolved wrongful death action brought by
two Paraguayan plamtiffs against  Paraguayan official. The plamtiffs alleged death by
torture m violauon of customary international law. The court held that torture was  viola-
tion of ternauonal law after analyzing relevant international agreements. The court
based 1ts decision on duties imposed by the U.N. Charter and the Universal Declaration of
Human Rights, which 1t concluded were binding on the United States. The court consid-
ered other cases which found other conduct violative of customary mnternational law, such
as assassination, brutal treatment of refugees, impermissible overcrowding, as well as
others. The court recognized that other conduct may fall within  violation of human
nights under customary international law:

{Allthough there 15 no universal agreement as to the precise extent of the human

rights and fundamental freedoms guaranteed to all by the [U.N] Charter, there 1s at

present no dissent from the view that the guarantees include, at bare mimimum, the
nght to be free from torture.
630 F.2d at 882.

75. See generally Comment, supra note 39, at 91-99.

76. See D. BuLL, A GROWING ProBLEM: PESTICIDES AND THE THIRD WoRLD PoOR 37
(1982).
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the flexibility needed to protect disparate environmental and eco-
nomic agendas.

International law does, however provide the building blocks
for the articulation of a reciprocal duty on each nation not to ex-
port products and technology deemed unfit for domestic use. Na-
tions should enact legislation prohibiting hazardous exports
found unsafe for domestic use, unless the immportung nation
waives the exporting country’s restrictions and enact i1ts own reg-
ulatory standards. Current international efforts will remain mnsuf-
fictent until nations recogmze that the 1ssue of hazardous exports
1s a global problem requiring a global solution worthy of binding
reciprocal duties. Until such an imternational agreement 1s
reached, the U.S. can take the lead by abolishing 1ts own double
standard. Congress should prohibit the export of products and
technology banned for domestic use unless the importing country
assumes the nisk by supplanung U.S. standards with 1ts own regu-
latory program.

Craic D GaLul





