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Addressing the Power Imbalance:
A Legislative Proposal for Effectuating
Competitive Payments from Platforms to Newspapers

Hal J. Singer”

INTRODUCTION AND EXECUTIVE SUMMARY

The purpose of this study is to explore the underpayment to newspapers from
Facebook and Google attributable to the power imbalance between individual news
publishers and the dominant platforms, and to describe how a pending bill in
Congress—the Journalism Competition and Preservation Act (JCPA)!'—could
effectuate competitive payments to news publishers, effectively simulating a world in
which the power imbalance is removed. Facebook and Google (the “dominant
platforms”)? appropriate the value added of news publishers generally—and newspapers
specifically’>—by reframing articles in rich previews containing headlines, summaries,
and photos; and by curating the content alongside advertisements. This reframing and
curation decrease the likelihood of a user clicking into the article, thereby depriving
news publishers of clicks while enriching the dominant tech platforms.* By exploiting

*  Managing Director of Econ One and Adjunct Professor at University of Utah’s Economics

Department. Funding for an earlier version of this paper was provided by the News Media Alliance. The
opinions here represent those of the author and not those of his affiliated institutions. The author would like
to thank Madeleine Bowe, Kevin Caves, Omer Gold, Jacob Linger, Logan Summerlin, and Augustus Urschel
for their contributions to the report. The author is currently engaged in antitrust cases involving Google and
Facebook unrelated to news publishers.

1. H.R.2054, 116th Cong. § 2(b)(1)(A) (as introduced Apr. 3, 2019), https://www.congress.gov/bill/
116th-congress/house-bill/2054/text  [https://perma.cc/79ZA-FD7F]  [https://web.archive.org/web/
20220901034447/https://www.congress.gov/bill/ 116th-congress/house-bill/2054/text].

2. NEWS MEDIA ALLIANCE, COMMENTS OF NEWS MEDIA ALLIANCE BEFORE THE FEDERAL TRADE
COMMISSION REGARDING THE HEARINGS ON COMPETITION AND CONSUMER PROTECTION IN THE 21ST
CENTURY 15 (Aug. 20, 2018), https://www.newsmediaalliance.org/wp-content/uploads/2018/08/vF_
NMA-FTC-Hearings-Comments-FINAL.pdf  [https://perma.cc/7Z59-YXR]J] [https://web.archive.org/
save/https://www.newsmediaalliance.org/wp-content/uploads/2018/08/vF_NMA-FTC-Hearings-
Comments-FINAL.pdf].

3. T usethe term “news publishers” to refer to any publisher of legitimate news content, through any
medium. [ use the term “newspapers” to refer to the subset of news publishers in the newspaper industry.

4. Damien Cave, An Australia with No Google? The Bitter Fight Behind a Drastic Threat, N.Y. TIMES (Jan.
26, 2021), https://www.nytimes.com/2021/01/22/business/australia-google-facebook-news-media.html
[https://perma.cc/ AONZ-WXW]] [https://web.archive.org/web/20230127173459/https://www.nytimes.
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their monopsony power over newspapers, Facebook and Google effectively pay a price
of zero for accessing and “crawling” the newspapers’ content.

This study finds that allowing current market forces to dictate the newspapers’ “pay
shares”—that is, the portion of platform revenues that redounds to newspaper
publishers—ensures that newspapers are compensated at rates significantly below
competitive levels. This underpayment results in underemployment of journalists and
other news employees, as well as host of social ills associated with local news deserts,
including less competent local governments, greater spread of partisanship and
misinformation, removal of economic stimulus to local economies, and a reduction in
the diversity of viewpoints, particularly among minority populations. The best way to
correct this market failure is for the government to permit the news publishers (either
newspapers alone, or all news publishers) to coordinate in their dealings with the digital
platforms over payment terms and conditions,’ as contemplated in the JCPA.

The report is not intended to isolate that portion of the underpayments to news
publishers that can be attributable to the platforms’ exclusionary conduct. Facebook and
Google engage in a host of potentially anticompetitive strategies vis-a-vis news
publishers—both within a platform’s firm boundaries and across the platform’s firm
boundaries with third parties—that likely sustain the power imbalance and contribute
to the suppression of payments to news publishers. For example, Facebook’s algorithm
rewards click-worthy stories, an attribute of stories not produced by legitimate news
publishers, by moving them to the top of users’ news feeds.® Facebook also co-mingles
sponsored content or ads alongside user-generated content in its news feed, thereby
equating the quality of legitimate news and potentially fake news (though not all
sponsored content is fake news).” Both strategies tend to commodify legitimate news,

com/2021/01/22/business/australia-google-facebook-news-media.html] (citing Tama Leaver, a professor of
Internet Studies at Curtin University in Perth).

5.  See, e.g, Sanjutka Paul & Hal Singer, Countervailing Coordination Rights in the News Sector Are Good
for the Public (A Response to Professor Yun), COMPETITION POL'Y INTL (June 12, 2019), https://www.
competitionpolicyinternational.com/countervailing-coordination-rights-in-the-news-sector-are-good-for-
the-public-a-response-to-professo r-yun [https://perma.cc/R74L-R4HZ] [https://web.archive.org/web/
20230127173937/https://www.competitionpolicyinternational.com/countervailing-coordination-rights-
in-the-news-sector-are-good-for-the-public-a-response-to-professor-yun].

6. Postings with comments and likes on a person’s status are given more weight in the Facebook
algorithm. See, e.g., The Facebook Algorithm Explained, BRANDWATCH (May 7, 2021), https://www.
brandwatch.com/blog/the-facebook-algorithm-explained [https://perma.cc/638R-GPV4] [https://web.
archive.org/web/20230127174127/https://www.brandwatch.com/blog/the-facebook-algorithm-
explained].

A change to Facebook’s algorithm in January 2018 to prioritize content based on audience
engagements was estimated to have decreased referral traffic from Facebook to news publishers’ sites by one
third. How Much Have Facebook Algorithm Changes Impacted Publishers?, MKTG. CHARTS (Apr. 4, 2019), https://
www.marketingcharts.com/digital/social-media-107974  [https://perma.cc/6TLW-3945]  [https://web.
archive.org/web/20230127174450/https://www.marketingcharts.com/digital/social-media-107974].

7.  Christopher Mims, Facebook Is Still in Denial About Its Biggest Problem, Wall St. J. (Oct. 1, 2017,
7:00 AM), https://www.wsj.com/articles/facebook-is-still-in-denial-about-its-biggest-problem-
1506855607  [https://perma.cc/36UX-SDB7]  [https://web.archive.org/web/20230127174814/https://
www.wsj.com/articles/facebook-is-still-in-denial-about-its-biggest-problem-1506855607] (“On a network
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diminishing its value. Prior to introducing its Instant Articles program, Facebook
defaulted users to an in-app browser that degraded the download speeds of news
publishers.® News publishers care about download speeds because users are quick to
abandon a story that takes too long to download; news publishers can avoid this
degradation by complying with Facebook’s porting requirement, but at a cost of losing
clicks (that would have occurred on their own sites) and thus advertising dollars.’
Because legitimate news organizations need advertising revenues to staff reporters and
editors, Facebook’s policies discriminate in favor of intentionally fabricated news,
which has only minimal quality and managerial costs, and against legitimate news. In
December 2020, Facebook unveiled an Al assistant tool called “TLDR,” which
reportedly “could summarize news articles in bullet points so that a user wouldn't have
to read the full piece,” further depriving news publishers of traffic.! Although
Facebook has yet to release it, the new tool reportedly could also provide audio
narration,'! which conveniently would not include a link to the original article.
Google employs a different set of potentially anticompetitive strategies against news
publishers. For example, it inserts snippets of news stories from legitimate news sites
on its search results page, which induces some users to forgo clicking on the link and
thereby deprives news sites of clicks and the associated advertising revenues.'? Like
Facebook, Google also aggregates news sources with and without editorial oversight.'?
Such commodification (or “atomization”) of news can also cause reputational harm to
news publishers by signaling no quality difference between replicators of news and the
original source.'* Google’s placement of news on accelerated mobile pages (AMP)
requires the creation of costly and otherwise unnecessary parallel websites by
publishers that are hosted, stored and served from Google’s servers rather than the

where article and video posts can be sponsored and distributed like ads, and ads themselves can go as viral as
a wedding-fail video, there is hardly a difference between the two.”).

8.  Sally Hubbard, Why Fake News Is an Antitrust Problem, FORBES (Jan. 10, 2017, 12:00 AM), https://
www.forbes.com/sites/ washingtonbytes/2017/01/10/why-fake-news-is-an-antitrust-problem/
?sh=70b171930f1e  [https://perma.cc/2QHV-FPKY]  [https://web.archive.org/web/20230127175037/
https://gum.criteo.com/syncframe?origin=publishertag&topUrl=www.forbes.com] (“In a test by The
Capitol Forum, Facebook’s in-app browser loaded on average three seconds slower than regular Safari on
i0S. Studies show that 40 percent of desktop users and 53 percent of mobile users abandon websites that take
more than three seconds to load.”).

9.  See Ryan Mac, Facebook Said It's Developing a Tool To Read Your Brain, BUZZFEED NEWS (Dec. 15,
2020, 9:22 PM), https://www.buzzfeednews.com/article/ryanmac/facebook-news-article-summary-tools-
brain-reader  [https://perma.cc/8M23-F9HL]  [https://web.archive.org/web/20230127175253/https://
www.buzzfeednews.com/article/ryanmac/facebook-news-article-summary-tools-brain-reader].

10.  See id. (“the company also unveiled an Al assistant tool called “TLDR,” which could summarize
news articles in bullet points so that a user wouldn't have to read the full piece.”).

11.  Seeid.

12.  Staff of Subcomm. on Antitrust, 117th Cong., Investigation of Competition in Digit. Mkts. 46
(Comm. Print 2022), https://www.govinfo.gov/content/pkg/CPRT-117HPRT47832/pdf/CPRT-
117HPRT47832.pdf  [https://perma.cc/R7A4-293V]  [https://web.archive.org/web/20230211042432/
https://www.govinfo.gov/content/pkg/CPRT-117HPRT47832/pdf/CPRT-117HPRT47832.pdf]
(discussing Google’s incentives to minimize outbound referrals).

13.  Id.at52.

14. Id.at 52.
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publishers.!® To the extent that Google and news publishers are horizontal competitors
for the same readership and advertisers, this conduct can be understood as a form of
raising rivals' costs.!® When a publisher attempts to avoid this AMP-related
incremental cost by moving its content behind a paywall, its rise in subscriptions is
offset by declines in traffic from Google and other platforms.!”

According to a complaint filed by ten state attorneys general in December 2020,
Google and Facebook conspired to prevent the ascendancy of a process called “header
bidding,” which was used by news publishers as a workaround to reduce their reliance
on Google’s ad platforms and thereby capture a larger pay share on their sites.!® In
particular, header bidding permitted news publishers to solicit bids for ad placements
from multiple ad exchanges at once. In March 2017, Facebook announced it was testing
a header-bidding program with several major publishers.'” However, by September
2018, those plans were abandoned, as Google and Facebook entered into an agreement
not to compete for news publishers.?’ As part of the agreement, Facebook allegedly
received special information and speed advantages to help it succeed in the auctions as
well as a guarantee that Facebook would win a fixed percentage of auctions that it bid
on in what appears to be a market-allocation scheme.?!

Although these strategies and restraints are consistent with the claim that Facebook
and Google enjoy monopsony power vis-a-vis news publishers,?? and although they
likely support the platforms’ ability to underpay news publishers, isolating the
incremental harms flowing from a particular anticompetitive restraint is outside the
scope of this report.?? In contrast to an antitrust matter, which would focus on a set of

15. Id.at51.

16.  See generally Thomas G. Krattenmaker & Steven C. Salop, Anticompetitive Exclusion: Raising Rivals
Costs To Achieve Power Over Price, 96 YALE L.J. 209 (1986).

17.  STAFF OF SUBCOMM. ON ANTITRUST, supra note 12, at 51(citing News Media Alliance white
paper). Some news publishers assert that this practice results in inferior rankings in search results as
compared to other search platforms.

18. Complaint at 4-9, State v. Google LLC, 2020 WL 7382404 (E.D. Tex.) (No. 4:20cv957) (filed Dec.
16, 2020) [hereinafter Texas Complaint]. See also Daisuke Wakabayashi & Tiffany Hsu, Behind a Secret Deal
Between Google and Facebook, N.Y. TIMES (Apr. 6, 2021), https://www.nytimes.com/2021/01/17/technology/
google-facebook-ad-deal-antitrust.html?referringSource=articleShare [https://perma.cc/Z6 TK-QTLS]
[https://web.archive.org/web/20230122094840/https://www.nytimes.com/2021/01/17/technology/
google-facebook-ad-deal-antitrust.html].

19. Wakabayashi & Hsu, supra note 18.

20. Id.

21. Id.

22.  Other regulators have found that Facebook and Google enjoy significant buying power vis-a-vis
newspapers. See, e.g., Digital Platforms Inquiry, Final Report, AUSTRALIAN COMPETITION & CONSUMER
COMMN, https://www.accc.gov.au/system/files/Digital%20platforms%20inquiry%20-%20final%20report.
pdf [https://perma.cc/B6QK-3X76] [https://web.archive.org/web/20230310163642/https://www.accc.
gov.au/system/files/Digital %20platforms%20inquiry%20-%20final%20report.pdf] (“There is a fundamental
bargaining power imbalance between media businesses and Google and Facebook that results in media
businesses accepting terms of service that are less favourable.”).

23. Indeed, the Department of Justice and Federal Trade Commission recently sued Google and
Facebook, respectively, under the antitrust laws, alleging restraints in support of monopolization in some of
the same markets (such as advertising and search advertising) as those studied here. Complaint at 3, U.S. v.
Google LLC, 1:20-cv-03010 (D.D.C. Oct. 20, 2020) (“For many years, Google has used anticompetitive tactics
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restraints, this report focuses on the underpayments to news publishers flowing from
the power imbalance between the platforms and individual news publishers generally,
whether achieved by natural barriers or artificial barriers (restraints) or some
combination of the two. In a competitive input market for online news content, where
news publishers enjoyed free agency and could play one platform against another,
payments to news publishers would approach the incremental contribution of news
publisher content (legitimate news) to the platforms’ advertising revenues.

This report is organized as follows. Part I assesses the significant buying
(monopsony) power of Facebook and Google in the acquisition of news publisher
content generally. Monopsony is the flip side to monopoly, or selling power, in the
output market. The relevant question here is whether Facebook or Google (or both)
possess monopsony power in the acquisition of news content for their respective
platforms. As it turns out, for many of the same reasons that end users and advertisers
lack substitution opportunities to Facebook and Google, input providers such as
merchants (for Amazon), app developers (for Apple and Google) and news publishers
(for Google and Facebook) lack substitution possibilities, and thus are beholden to these
platforms. The input providers are chasing the set of customers assembled by the
platforms; by locking in customers, the platforms simultaneously lock in the suppliers.
Accordingly, evidence of Facebook’s and Google’s selling power in their respective
output markets is also evidence of their buying power in their respective input markets.
The platforms’ massive buying power can be demonstrated indirectly, via evidence of
high market shares combined with high barriers to entry. For example, Facebook and
Google accounted for over half of U.S. digital display advertising in 2019;24 combined
shares in excess of fifty percent are consistent with collective market power under U.S.
antitrust jurisprudence. Buying power also can be proven directly via evidence of
payments below competitive levels or the ability to exclude rivals. Direct evidence of
the platforms’ buying power includes: (1) payments to news publishers significantly
below competitive levels, (2) news publishers are compelled to accept these take-it-or-
leave-it terms by the platforms, indicating the power imbalance; (3) the platforms have
used exclusive agreements with third parties to exclude horizontal rivals, and they have
prevented rivals from acquiring news content via acquisition.

Part II explores how payments to newspapers would be measured in a “but-for”
world where the platforms’ buying power were removed, thereby making the news
content (input) market competitive. Economic theory dictates that in competitively

to maintain and extend its monopolies in the markets for general search services, search advertising, and
general search text advertising—the cornerstones of its empire.”) [hereinafter Google Complaint]; Complaint
at 9, Fed. Trade Comm’n v. Facebook Inc., 1:20-cv-03590-JEB (D.D.C. Jan. 13, 2021) [hereinafter Facebook
Complaint] (“‘By monopolizing personal social networking, Facebook thereby also deprives advertisers of the
benefits of competition, such as lower advertising prices and increased choice, quality, and innovation related
to advertising.”).

24.  Leading Digital Display Ad Sellers in the US, by Net Revenue Share, 2019-2020, EMARKETER (July 27,
2020),  https://www.emarketer.com/chart/238193/leading-digital-display-ad-sellers-us-by-net-revenue-
share-2019-2022-of-us-digital-display-ad-spending [https://perma.cc/YY7N-9VPN] [https://web.archive.
org/web/20230206170458/https://www.insiderintelligence.com/chart/238193/leading-digital-display-ad-
sellers-us-by-net-revenue-share-2019-2022-of-us-digital-display-ad-spending].
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supplied input markets, input providers tend to capture 100 percent of their marginal
revenue product (MRP). Fortunately, the three measures of incremental revenue
generated by newspapers for the platforms serve as a reasonable approximation for the
newspapers’ collective MRP. By compelling the dominant platforms to pay newspapers
the fair-market value of their value added, Congress could replicate payments to news
publishers in a world absent Google and Facebook’s buying power. Newspapers are a
“must-have” input for the platforms, as news drives most of the conversation. Must-
have inputs, such as broadcasting and sports networks, command something closer to
their MRP, as their selling power counteracts a portion of cable’s buying power. These
must-have input providers capture pay shares of between seven and eleven percent of
the cable operators’ total revenue—pay shares that vastly exceed the pay shares currently
captured by newspapers from Google and Facebook.

In PartIII, I assess the myriad social harms of newspapers not receiving competitive
compensation. The news industry has incurred losses in advertising revenue every year
since 2006, around the time that the platforms solidified their market power over
digital advertising. This is not to say that Facebook’s and Google’s domination of digital
advertising came entirely at the expense of newspapers. Rather, it is to provide context
as to how any underpayment to newspapers can exacerbate an environment that is
already quite dire. The effect of shrinking advertising revenues—in part caused by
underpayment from dominant platforms—is less cash flow to support journalists, a
clear employment effect flowing from the exercise of monopsony power by the
dominant platforms. Employment among newspaper employees fell from 71,000 in
2008 to 31,000 in 2020.2° As a result of the deteriorating news media landscape
described above, hundreds of local newspapers have been acquired or declared
bankruptcy.?” The elimination of local news threatens democracy. Another critical role
of traditional news outlets is providing fact-based journalism in the face of
disinformation campaigns. The reduction in traditional newspapers has coincided with
more Americans using social media platforms to access news. Moreover, the negative
employment trends among newspapers, exacerbated by underpayments from the
dominant platforms, can have ripple effects throughout local economies. When
reporters, correspondents, and broadcasts news analysts—along with the other
supporting employees at a publishing firm—lose their jobs, they lose incomes to spend
at grocers, restaurants, and other local businesses. This reduction in spending can have
a multiplier effect that ripples throughout a local economy and removes stimulus that

25. Id.

26. Mason Walker, U.S. Newsroom Employment Has Fallen 26% Since 2008, PEW RSCH. CENTER (July 13,
2021),  https://www.pewresearch.org/fact-tank/2021/07/13/u-s-newsroom-employment-has-fallen-26-
since-2008 [https://perma.cc/YY7N-9VPN] [https://web.archive.org/web/20230206171811/https://www.
pewresearch.org/fact-tank/2021/07/13/u-s-newsroom-employment-has-fallen-26-since-2008].

27. PENELOPE MUSE ABERNATHY, THE EXPANDING NEWS DESERT 33 (The Center for Innovation and
Sustainability in Local Media, 2018 Report), https://www.cislm.org/wp-content/uploads/2018/10/The-
Expanding-News-Desert-10_14-Web.pdf [https://perma.cc/9MBS-AB2X] [https://web.archive.org/web/
20230310163937/https://www.cislm.org/wp-content/uploads/2018/10/ The-Expanding-News-Desert-
10_14-Web.pdf].
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was once there. Finally, there are also social harms of news publisher closure on a
community, including the lack of social cohesion and a reduction in the diversity of
viewpoints.

These findings support a proportionate intervention to effectuate competitive
payments to newspapers and thereby mitigate these social harms.?® At a high level, and
as contemplated by the JCPA, the solution to the power imbalance is to permit
newspapers to collectively bargain for payments from platforms, with voluntary
negotiations between the platform and newspaper collective, followed by, if necessary,
an adequate enforcement mechanism that ensures equitable payment to all news
publishers.

I.  GOOGLE AND FACEBOOK POSSESS SIGNIFICANT BUYING POWER
IN THE ACQUISITION OF NEWSPAPER CONTENT

Monopsony, or buying power in the input market, is the flip side to monopoly, or
selling power in the output market. Some firms, like single-company towns, might
enjoy power on the buying side for labor but lack selling power in any output market.
Other firms, like Apple, might enjoy selling power in the sale of laptops due to brand
prestige but lack buying power over office supplies or any other standard inputs used
by thousands of other firms. Still other firms possess both buying power and selling
power. The relevant question here is whether Facebook or Google (or both) possesses
monopsony power in the acquisition of news content for their respective platforms. As
it turns out, for many of the same reasons that end users and advertisers lack
substitution opportunities to Facebook and Google, input providers such as merchants
(for Amazon), app developers (for Apple and Google), and news publishers (for Google
and Facebook) lack substitution possibilities, and thus are beholden to these platforms.
The input providers are chasing the set of customers assembled by the platforms; by
locking in customers, the platforms simultaneously lock in the suppliers. Accordingly,
evidence of Facebook’s and Google’s selling power in their respective output markets is
also evidence of their buying power in their respective input markets.

28. Social harms are a form of “negative externalities:” costs not fully borne by parties to the
transactions at issue—the news publishers and dominant tech platforms—but instead by society at large.
Degradation in fact-based news coverage has been found to impose substantial long-term costs to society.
See, e.g., Roberto Cavazos, The Economic Cost of Bad Actors on the Internet: Fake News in 2019, UNIV. OF BALT.
(2019), https://s3.amazonaws.com/media.mediapost.com/uploads/EconomicCostOfFakeNews.pdf
[https://perma.cc/7XXL-HD72]  [https://web.archive.org/web/20230206171921/https://s3.amazonaws.
com/media.mediapost.com/uploads/EconomicCostOfFakeNews.pdf] (“We think it reasonable that a global
and growing multitude of small costs associated with fake news, along with larger incidents are imposing a
cost on the global economy of at least $78 billion per year.”).
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A. INDIRECT MEASURES OF BUYING POWER:
HIGH MARKET SHARES AND BARRIERS TO ENTRY

In April 2020, Facebook and other social media groups were a source of news for
forty-seven percent of Americans, and seventy-three percent reported getting news
from any online source (including from social media).?’ Indeed, Facebook has become
the world’s most popular source of news.3’ According to testimony submitted to the
Antitrust Judiciary Subcommittee, news publishers feel extremely beholden to Google
and Facebook for accessing viewers and advertisers.3! The Judiciary Report concludes
that “several dominant firms have an outsized influence over the distribution and
monetization of trustworthy sources of news online, undermining the availability of
high-quality sources of journalism.”*? A small change in an algorithm by either platform
can materially decrease traffic to news publishers sites.

In interviews with staff of the Judiciary Antitrust Subcommittee, “numerous
businesses described how dominant platforms [including Google and Facebook] exploit
this gatekeeper power to dictate terms and extract concessions that third parties would
not consent to in a competitive market.”* News publishers in particular testified that
“dominant firms can impose unilateral terms on publishers, such as take-it-or-leave-it
revenue sharing agreements.”> This evidence is consistent with monopsony power. In
addition to the House Antitrust Subcommittee, which found that Facebook is a
monopolist over social networks, the UK’s Competition and Markets Authority
(CMA),* the UK’s House of Lords,”” Germany’s Federal Cartel Office,® and the

29. NIC NEWMAN ET AL., DIGITAL NEWS REPORT 2020 10 (Oxford University ‘Reuters Institute for
the Study of Journalism), https://reutersinstitute.politics.ox.ac.uk/sites/default/files/2020-06/DNR_2020_
FINAL.pdf [https://perma.cc/CC4F-DWT5]  [https://web.archive.org/web/20230206172034/https://
reutersinstitute.politics.ox.ac.uk/sites/default/files/ 2020-06/DNR_2020_FINAL.pdf].

30. Farhad Manjoo, The Frightful Five Want to Rule Entertainment. They Are Hitting Limits, N.Y. TIMES
(Oct. 11, 2017), https://www.nytimes.com/2017/10/11/technology/the-frightful-five-want-to-rule-
entertainment-they-are-hitting-limits.html  [https://perma.cc/GW2X-7BN9]  [https://web.archive.org/
web/20230206172247/https://www.nytimes.com/2017/10/11/technology/the-frightful-five-want-to-
rule-entertainment-they-are-hitting-limits.html].

31.  STAFF OF SUBCOMM. ON ANTITRUST, supra note 12, at 62.

32, Id.at49.
33, Id.
34, Id.até.

35.  Id. at 50 (citing Submission of Source 140).

36. COMPETITION & MKTS. AUTH., ONLINE PLATFORMS AND DIGITAL ADVERTISING: MARKET STUDY
FINAL REPORT 26 (July 1, 2020) (finding that Facebook’s “market power . . . derives in large part from strong
network effects stemming from its large network of connected users and the limited interoperability it allows
to other social media platforms”).

37. HOUSE OF LORDS COMMCNS AND DIGIT. COMM., BREAKING NEwWS? THE FUTURE OF UK
JOURNALISM 6 (2020) (“This change in the business model of journalism has created an existential threat to
the industry, particularly combined with a host of other challenges ranging from a surge in ‘fake news’ to the
ability of giant technology platforms such as Facebook and Google to undercut the power of publishers and
their revenues.”).

38.  See BUNDESKARTELLAMT, CASE SUMMARY: FACEBOOK, EXPLOITATIVE BUSINESS TERMS PURSUANT
TO SECTION 19(1) GWB FOR INADEQUATE DATA PROCESSING 8 (Feb. 15, 2019) (“The facts that competitors
can be seen to exit the market and that there is a downward trend in the user-based market shares of the



SINGER, ADDRESSING THE POWER IMBALANCE, 46 COLUM. J.L. & ARTS 311 (2023)

2023] ADDRESSING THE POWER IMBALANCE 319

Australian Competition and Consumer Commission (ACCC)* have all found
Facebook enjoy monopoly power in the output market for social networks. Indeed, the
ACCC concluded that Facebook and Google have significant buying power over the
distribution of news online: “Google and Facebook are the gateways to online news
media for many consumers.”?

As demonstrated below, buying power can be proven directly via evidence of
payments below competitive levels or the ability to exclude rivals. Buying power can
also be demonstrated indirectly via evidence of high market shares combined with high
barriers to entry.

1. High Market Shares

In a competitive market for online search, news publishers could play one platform
against another in an effort to extract as high a payment as possible for their input
(legitimate news). But there are simply no other viable alternatives as Google controls
the vast majority of searches and thus eyeballs. As of July 2020, Google accounted for a
combined eighty-nine percent of the U.S. desktop search (of which their share was
eighty-one percent) and mobile search (where their market share was ninety-four
percent) markets.*! Impressively, Google has built upon this market share for more
than a decade:*? A 2009 internal Google document estimated Google’s share of general
search in the United States to be 71.5 percent, followed by Yahoo with 17.0 percent and
Bing with 7.5 percent.** The United Kingdom’s CMA estimated that, as of mid-2020,
Google’s index of the web is three to five times the size of Bing’s.** Google’s dominance
in online search gives it dominance over the search advertising market: As of 2019,
Google controlled nearly three quarters of the search advertising market.*>

Similarly, Facebook (including Meta-owned Instagram and WhatsApp) is by far the
most popular social networking platform on the planet. As of December 2019,
Facebook had 1.8 billion monthly active persons (MAP), WhatsApp had 2.0 billion
MAP, and Instagram had 1.4 billion MAP.4¢ Its closest social networking competitors
had far fewer monthly active users: Snapchat had 443 million MAP, Twitter had 582

remaining competitors strongly indicate a market tipping process which will result in Facebook.com
becoming a monopolist.”).

39.  AUSTRALIAN COMPETITION & CONSUMER COMMN, supra note 22, at 99.

40. Id.at 296.

41.  Desktop & Mobile Search Engine Market Share United States of America, January 2009 to September 2020,
STATCOUNTER, https://gs.statcounter.com/search-engine-market-share/desktop-mobile/unitedstates-of-
america/#monthly-200901-202009 [https://perma.cc/7ZA3-4ZJE].

42.  STAFF OF SUBCOMM. ON ANTITRUST, supra note 12, at 177.

43.  Id.at 179 (citing Marissa Mayer email).

44.  COMPETITION & MKTS. AUTH., supra note 36, at 89.

45.  Megan Graham, Amazon Is Eating into Google’s Most Important Business: Search Advertising, CNBC
(Oct. 15, 2019, 1:06 PM), https://www.cnbc.com/2019/10/15/amazon-is-eating-into-googles-dominance-
in-search-ads.html  [https://perma.cc/P3BE-QQP9]  [https://web.archive.org/web/20230126200132/
https://fm.cnbc.com/applications/cnbe.com/resources/editorialfiles/2020/10/06/investigation_of_
competition_in_digital_markets_majority_staff_report_and_recommendations.pdf].

46.  STAFF OF SUBCOMM. ON ANTITRUST, supra note 12, at 93.
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million MAP, and LinkedIn had 260 million MAP.#” Facebook reports 2.5 billion daily
active users across its family of social networking platforms.*® According to an internal
report obtained by the House Subcommittee, from September 2017 to September 2018,
Facebook alone reached more than seventy-five percent of U.S. Internet users.*’ Based
on Facebook’s production to the Subcommittee, social media users spent more time on
Facebook (48.6 minutes per day) than on Snapchat (21 minutes) or Twitter (21.6
minutes) in 2018.50

The two platforms monetize access to their users via the sale of advertising space.
Given their control over end users, the market for digital advertising also is highly
concentrated. According to eMarketer, Facebook accounted for 42.2 percent U.S.
digital display advertising in 2019, while Google accounted for 10.6 percent.’! The
U.K.’s CMA similarly found that Facebook and Instagram generated over half of display
advertising revenues in 2019 in the U.K.52 Combined shares in excess of fifty percent
are consistent with collective market power under U.S. antitrust jurisprudence.>’
Moreover, their combined shares are growing: As of 2017, Google and Facebook
accounted for ninety-nine percent of year-over-year growth in U.S. digital advertising
revenue.>* According to Morgan Stanley, in the first quarter of 2016, eighty-five cents

47.  Id. The House Report does not consider TikTok to be a social media platform. Id. (“Although it
meets the broad definition of social media as a social app for distributing and consuming video content,
TikTok is not a social network.”). And LinkedIn has been relegated to a “niche strateg[y]” of appealing to
professional connections. Id. at 90. It bears noting that the FTC's recent antitrust complaint against Facebook
does not include LinkedIn in the relevant market definition. Facebook Complaint, supranote 23, ¥ 58 (“Personal
social networking is distinct from, and not reasonably interchangeable with, specialized social networking
services like those that focus on professional . . . connections.”). [ nonetheless reference LinkedIn’s statistics
here to be over-inclusive.

48.  STAFF OF SUBCOMM. ON ANTITRUST, supra note 12, at 133.

49.  Id.at 138 (citing Cunningham Memo).

50. Id.at 139.

51. EMARKETER, supra note 24.

52. COMPETITION & MKTS. AUTH., supra note 36, at 10.

53.  The concept of collective market power is well-understood in antitrust. See, e.g., J. Thomas Rosch,
Commissioner, Federal Trade Commission, Antitrust Law Enforcement: What To Do About the Current
Economics Cacophony? 15 (June 1, 2009) (transcript available at https://www.ftc.gov/sites/default/files/
documents/public_statements/antitrust-law-enforcement-what-do-about-current-economics-cacophony/
090601bateswhite.pdf [https://perma.cc/4BL4-URBP] [https://web.archive.org/web/20230126204611/
https://www.ftc.gov/sites/default/files/documents/public_statements/antitrust-law-enforcement-what-
do-about-current-economics-cacophony/090601bateswhite.pdf] (‘But firms who are participants in a
duopoly or a tight oligopoly market collectively enjoy power that is akin to monopoly power in the sense that
that [sic] they have the power to increase prices and reduce output in the market as a whole.”); Daniel A.
Crane, Market Power Without Market Definition, 90 NOTRE DAME L. REV. 31, 75 (2014) (“The Justice
Department’s high-profile case against Apple and five major book publishers concerning e-book pricing rests
on seemingly obvious evidence of the exercise of collective market power creating anticompetitive effects.”);
Einer Elhauge, How Horizontal Shareholding Harms Our Economy—And Why Antitrust Law Can Fix It, 10 HARV.
Bus. L. REV. 207, 216 (2020) (“To whatever extent one thinks managers do pay attention to vote share or re-
election odds, this new economic analysis mathematically proves that prices will be increased by high levels
of horizontal shareholding across a set of firms that have collective market power.”).

54.  Alex Heath, Facebook and Google Completely Dominate the Digital Ad Industry, BUS. INSIDER (Apr. 26,
2017), https://www.businessinsider.in/facebook-and-google-completely-dominate-the-digital-ad-
industry/articleshow/58389060.cms  [https://perma.cc/G9N4-2VLP]  [https://web.archive.org/web/
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of every new dollar spent in online advertising went to Google or Facebook.>®> This
level of dominance implies that the two platforms can push down payments to news
publishers below competitive levels.

Facebook and Google have leveraged their platform power into vertical markets that
match advertisers to publishers, formerly occupied by independent “ad tech”
intermediaries such as LiveRamp. CMA estimates that Google captures over fifty
percent of the search and digital display advertising market across the ad tech stack.>
This power over the ad tech stack allows Google to exercise buying power vis-a-vis all
publishers, including news publishers, as noted at the Senate Judiciary Committee
Hearing in September 2020.5” And in December 2020, ten states brought an antitrust
suit against Google alleging monopolization of the ad tech stack.>® The House Antitrust
Judiciary Subcommittee attributes these high shares of digital advertising to high
barriers to entry, specifically to behavioral data online, which can be used in targeted
advertising.” Advertisers can only access these data through engagement with
Facebook’s and Google’s ad tech.®® Their advantage also derives from the
aforementioned network effects—the larger the platform, the more efficient it is for the
advertiser who can measure frequency to particular consumers and can better tailor ads
to specific segments.

2. Barriers To Entry

The discussion in the Introduction pertained to artificial barriers to entry or tactics
employed by the dominant platforms, some of which likely contribute to the power
imbalance between platforms and news publishers. Other barriers to entry that limit
outside options for news publishers derive from natural forces. For example, as the
number of users on Google's online search platform increases, advertisers gain access
to a larger trove of consumer data, which cannot be offered by a rival. Similarly,
Facebook enjoys strong network effects that keep would-be rival social network
platforms at bay. And as more users engage with Facebook’s social network, rival social

20230126205259/https://www.businessinsider.in/facebook-and-google-completely-dominate-the-digital-
ad-industry/articleshow/58389060.cms]; Sarah Sluis, Digital Ad Market Soars To $88 Billion, Facebook and
Google Contribute 90% of Growth, AD EXCHANGER (May 10, 2018, 1:57 PM), https://www.adexchanger.com/
online-advertising/digital-ad-market-soars-to-88-billion-facebook-and-google-contribute-90-of-growth
[https://perma.cc/ TX3D-UYGL] [https://web.archive.org/web/20230126205502/https://www.
adexchanger.com/online-advertising/digital-ad-market-soars-to-88-billion-facebook-and-google-
contribute-90-of-growth].

55.  John Herrman, Media Websites Battle Faltering Ad Revenue and Traffic, N.Y. TIMES (Apr. 17, 2016),
https://www.nytimes.com/2016/04/18/business/media-websites-battle-falteringad-revenue-and-traffic.
html?_r=0  [https://perma.cc/MLT2-TXBN]  [https://web.archive.org/web/20230203210045/https://
www.nytimes.com/2016/04/18/business/media-websites-battle-falteringad-revenue-and-traffic.html?_r=0].

56.  COMPETITION & MKTS. AUTH., supra note 36, at 10.

57.  Stacking the Tech: Has Google Harmed Competition in Online Advertising?: Hearing Before S. Subcomm.
on Antitrust and Consumer Rights of the S. Comm. on the Judiciary, 116th Cong. (2019).

58.  Texas Complaint, supra note 18.

59.  STAFF OF SUBCOMM. ON ANTITRUST, supra note 12, at 56.

60. Id.
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networks have a harder time attracting customers, as no one wants to be alone on a
network. Social network platforms must attract a critical mass of users to become
attractive to advertisers.’! Social network platforms “facilitate their users finding,
interacting, and networking with other people they already know online;” in contrast,
social media platforms “facilitate the distribution and consumption of content.”? Unlike
a social media sites such as YouTube, social network platforms have a “robust social
graph” connecting content among a group of friends, and that graph is extremely
difficult to assemble for a social networking entrant.®® Accordingly, the Majority
Report concludes that YouTube and other social media sites do not compete against
Facebook in any meaningful sense.**

Switching costs also prevent competition for these platforms vis-a-vis news
publishers. Facebook’s users cannot take their photos and personal information to an
upstart.> Google and Facebook also enjoy strong data advantages arising from their
incumbency, providing further user lock-in.%¢ Because website performance degrades
with additional “crawlers” obtaining data to create a webpage index, most websites only
allow one crawler, which is Google’s “Googlebot,” blocking any new search engine
crawler.’” The only English-language search engines that maintain their own
comprehensive webpage index are Google and Bing; Yahoo and DuckDuckGo purchase
access to the index from Google or Bing.%® Finally, online search and social networking
markets are prone to tipping towards monopoly because incumbents can exploit
economies of scale and scope. Facebook can spread its fixed costs over a billion
worldwide monthly active users,®” a massive scale economy. Because Google offers
complementary services in addition to general search (e.g., maps, local business
answers, news, images, videos, definitions, and “quick answers”), Google enjoys
additional scope economies. A rival search engine would have to offer a similar suite of
products to compete effectively.

61. Id.at71.
62. Id.at73-74.
63. Id.

64. Id.at74.

65.  Id.at 123 (citing Omidyar Network Report and Production of Facebook).

66. Id.at 325.

67. Id.at 79 (citing research by Zack Maril).

68. Id.at64.

69.  Leading Countries Based on Facebook Audience Size as of October 2020, STATISTA (Jan. 2022), https://
www.statista.com/statistics/268136/top-15-countries-based-on-number-of-facebook-users [https://
perma.cc/2YJF-RQWM] [https://web.archive.org/web/20230203221056/https://www.statista.com/
statistics/268136/top-15-countries-based-on-number-of-facebook-users] (estimating 2.7 billion monthly
active users worldwide and 190 million in the United States). The House Judiciary Committee estimates
Facebook has 1.8 billion “monthly active persons” (MAPs), not including the MAPs of Instagram and
WhatsApp. STAFF OF SUBCOMM. ON ANTITRUST, supra note 12, at 92 (“[t]he social network marketplace is
highly concentrated. Facebook (1.8 billion users) and its family of products—WhatsApp (2.0 billion users),
Instagram (1.4 billion users)— have significantly more users and time spent on its platform than its closest

»

competitors, Snapchat (443 million users) or Twitter (582 million users).”).
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B. DIRECT MEASURES OF MONOPSONY POWER: ABILITY TO PUSH PAYMENTS
To PUBLISHERS BELOW COMPETITIVE LEVELS OR EXCLUDE RIVAL SEARCH
ENGINES (GOOGLE) OR RIVAL SOCIAL NETWORK PLATFORMS (FACEBOOK)

At the Judiciary Antitrust Subcommittee’s sixth hearing, Rep. Pramila Jayapal (D-
W A) noted that Google’s control over both the buy-side and sell-side of the ad stack
allowed Google to “set rates very low as a buyer of ad space from newspapers, depriving
them of their ad revenue [while selling at higher prices] to small businesses who are
very dependent on advertising on their platform.”” In Part II.C., I review the actual
payments and offers made by Facebook and Google to newspapers to date; that the two
platforms are able to impose payments significantly below competitive levels (in many
cases, a payment of zero) and below the pay shares for other “must-have” input
providers in comparable industries is direct evidence of their monopsony power.

In 2020, the ACCC found that the power imbalance between platforms and news
publishers has “resulted in news media businesses accepting less favorable terms for the
inclusion of news on digital platform services than they would otherwise agree to.””!
That news publishers are compelled to accept these take-it-or-leave-it terms is also
consistent with the claim that platforms enjoy significant buying power; if news
publishers had alternative pathways to advertisers and viewers, and if other parameters
of the contract such as pricing were held constant, they might not accept these “less
favorable” terms.

Another form of direct evidence of monopsony power is the ability to exclude rival
platforms, which would otherwise put upward pressure on payments to news
publishers. Google has used exclusive agreements to ensure its prime real estate on the
browser and home page of the mobile user screen. In particular, Google imposes
exclusionary terms in contracts effectively requiring phone and tablet makers that used
its Android operating system to pre-install both Chrome and Google Search.”? Among
desktop browsers, Google Search enjoys default placement in eighty-seven percent of
browsers, equal to the sum of Chrome (fifty-one percent of the U.S. browser market),
Safari (thirty-one percent), and Firefox (five percent).”> Among mobile phones, Google
Search is the default on Android and on Apple’s iOS mobile operating system,
accounting for nearly all smartphones in the United States.”* According to the House

70.  STAFF OF SUBCOMM. ON ANTITRUST, supra note 12, at 174 (quoting CEO Hearing Transcript at
169 (Rep. Pramila Jayapal (D-WA), Member, Subcomm. on Antitrust, Commercial and Admin. Law of the
H. Comm on the Judiciary)).

71.  Australia’s News Media Bargaining Code, Breaking Down the Code, Australia’s Fake News,
STRATECHERY (Aug. 20, 2020), https://stratechery.com/2020/australias-news-media-bargaining-code-
breaking-down-the-code-australias-fake-news [https://perma.cc/3L6S-FCPF]  [https://web.archive.org/
web/20230205171239/https://stratechery.com/2020/australias-news-media-bargaining-code-breaking-
down-the-code-australias-fake-news] (emphasis added).

72.  STAFF OF SUBCOMM. ON ANTITRUST, supra note 12, at 177.

73. Id.at 146.

74. Id.at 147.



SINGER, ADDRESSING THE POWER IMBALANCE, 46 COLUM. J.L. & ARTS 311 (2023)

324 COLUMBIA JOURNAL OF LAW & THE ARTS [46:3

Subcommittee’s review, as well as antitrust analyses,”> Google conditioned Android
Devices’ access to the Google Play Store on making Google Search the default search
engine, a requirement that gave Google a significant advantage over competing search
engines.”® Google also used revenue-sharing agreements to establish default positions
on Apple’s Safari browser (on both desktop and mobile) and Mozilla’s Firefox.”” In
October 2020, the Department of Justice Antitrust Division commenced litigation to
challenge several of those exclusionary agreements.”®

The platforms also excluded rivals from acquiring news content via acquisition.
Facebook acquired two large rival social network platforms: Instagram in 2012 and
WhatsApp in 2014.”° According to internal documents produced to the House
Subcommittee, Facebook “acquired firms it viewed as competitive threats to protect
and expand its dominance in the social networking market.”3® Similarly, Google
acquired DoubleClick in 2007 and AdMob in 2010 when these companies were in their
infancies, both of which could have evolved into serious horizontal rivals to Google in
the market for digital advertising.®' Indeed, DoubleClick arguably had reached
significant scale to impose meaningful price discipline on Google at the time of its
acquisition.®?

Potential horizontal competitors to Facebook often enter as a complement to
Facebook’s offerings by relying on the Facebook application’s programming interfaces
(APIs) called Facebook’s Open Graph. When Facebook detects that an app is too close
of a substitute or presents a threat to Facebook’s monopoly, it can deny access to its API
to foreclose competition. For example, Facebook restricted API access to Pinterest, a
visual discovery engine for finding ideas like recipes or style inspiration, and Facebook’s
CEO admitted that Pinterest was a competitor to Facebook during the House

75. Benjamin G. Edelman & Damien Geradin, Android and Competition Law: Exploring and Assessing
Google’s Practices in Mobile, 12 EUR. COMPETITION J. 159-194 (2016) (“Google’s MADA strategy leverages the
company’s market power in certain services and apps for which there is no clear substitute (most notably
Google Play and YouTube) in order to compel device manufacturers wishing to manufacture commercially-
viable devices to install other services and apps (including Google Search and Google Maps) for which there
are substitutes. This is a clear case of tying.”).

76.  STAFF OF SUBCOMM. ON ANTITRUST, supra note 12, at 82.

77. Id.

78.  Google Complaint, supra note 23.

79.  Evelyn M. Rusli, Facebook Buys Instagram for $1 Billion, N.Y. TIMES (Apr. 9, 2012, 1:15 PM), https://
archive.nytimes.com/dealbook.nytimes.com/2012/04/09/facebook-buys-instagram-for-1-billion [https://
perma.cc/K7BH-H774] [https://web.archive.org/web/20230308002503/https://archive.nytimes.com/
dealbook.nytimes.com/2012/04/09/facebook-buys-instagram-for-1-billion]; Parmy Olson, Facebook Closes
$19 Billion WhatsApp Deal, FORBES (Oct. 6, 2014, 1:25 PM), https://www.forbes.com/sites/parmyolson/
2014/10/06/facebook-closes-19-billion-whatsapp-deal/?sh=34a70a065c66 [https://perma.cc/TJ2Q-G5XA]
[https://web.archive.org/web/20230512213556/https://www.forbes.com/sites/parmyolson/2014/10/06/
facebook-closes-19-billion-whatsapp-deal/?sh=34a70a065c66].

80.  STAFF OF SUBCOMM. ON ANTITRUST, supra note 12, at 149.

81. See, eg, ROBERT HAHN & HAL SINGER, AN ANTITRUST ANALYSIS OF GOOGLE'S PROPOSED
ACQUISITION OF DOUBLECLICK (AEI-BROOKINGS JOINT CENTER RELATED PUBL'N NO. 07-24 2008), https://
papers.ssrn.com/sol3/papers.cfm?abstract_id=1016189  [https://perma.cc/4J98-BH7R]  [https://web.
archive.org/web/20230202221451/https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1016189].
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hearings.?® Internal documents reveal that Facebook perceived that Vine, a video-
sharing app acquired by Twitter, had “replicated Facebook’s core News Feed
functionality,” and cut off Vine’s access to Facebook APIs.3* Twitter shuttered the app
in 2016.% Other perceived rivals that lost access to Facebook’s API include MessageMe
(competing with Facebook Messenger) and Arc (competing with Facebook).8¢
Similarly, the most likely horizontal competitors to Google’s search, such as local
restaurant reviews, begin as complements in vertical search. When Google spies a
potential threat, it can invade the vertical space and use its gatekeeping power to steer
searches to its affiliated clone. This strategy is effective not only at extending its
monopoly into the edge for vertical search but also at preserving its monopoly in
general search. Google also demanded that certain vertical rivals permit Google to
scrape their user-generated content,?” diminishing the rivals’ incentives to innovate by
appropriating what would otherwise be proprietary data and disrupting business plans.

II. NEWSPAPERS WOULD CAPTURE NEARLY ALL OF
THEIR INCREMENTAL REVENUE CONTRIBUTION IN
THE ABSENCE OF THE PLATFORMS’ BUYING POWER

This section uses economic theory to demonstrate that newspapers would capture
something close to their MRP in the absence of Facebook’s and Google’s buying power.
Using standard economic principles, I show how a buyer of news, such as Facebook or
Google, can still earn substantial profit from the deployment of news, even when it is
obliged to compensate newspapers at a competitive rate defined by the MRP.

A. PAYMENTS TO INPUT PROVIDERS UNDER COMPETITIVE CONDITIONS

Under competitive conditions, standard economic models predict that each input to
production receives compensation (the “factor price”) equal its MRP, which in turn
predicts the share of revenue paid to that input.®¥ As illustrated in Figure 1 below, a

83.  Hal Singer, Top 10 Admissions from Tech CEOs Secured at the Antitrust Hearing, PROMARKET (July 31,
2020), https://www.promarket.org/2020/07/31/top-10-admissions-from-tech-ceos-secured-at-the-
antitrust-hearing  [https://perma.cc/M36W-QUCX]  [https://web.archive.org/web/20230202221653/
https://www.promarket.org/2020/07/31/top-10-admissions-from-tech-ceos-secured-at-the-antitrust-
hearing].

84.  STAFF OF SUBCOMM. ON ANTITRUST, supra note 12, at 167.

85.  Seth Fiegerman, Twitter Officially Shuts Down Vine, CNN MONEY (Jan. 17, 2017, 10:01 AM),
https://money.cnn.com/2017/01/17/technology/vine-shuts-down/index.html  [https://perma.cc/U45F-
JBUS]  [https://web.archive.org/web/20221222163306/https://money.cnn.com/2017/01/17/technology/
vine-shuts-down/index.html].

86. Id.at 168-69.

87. Id.at 84.

88. Elementary economics shows that competitive firms pay labor a share of revenue commensurate
with labor’s productivity, based on the marginal product of labor. See, e.g, ROY RUFFIN & PAUL GREGORY,
PRINCIPLES OF MICROECONOMICS 331-36 (Harper Collins 5th ed. 1993) (explaining that standard economic
theory makes predictions regarding the share of payments made to labor that are borne out in the data;
economic theory explains why the share of payments going to labor remained relatively constant over several
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firm that lacks monopsony power faces a horizontal (or “perfectly elastic”) supply curve
for each factor of production. For example, if the factor in question is labor—meaning
that the employer is buyer—and if the employer faces a perfectly competitive labor
market, then the employer takes the market wage as given, and can hire as much labor
as it requires at the market wage, w.. Accordingly, the price of labor cannot be affected
by changes in the quantity demanded (purchased) by the employer, LD. As illustrated
in Figure 1, the buyer has a downward-sloping demand curve for the factor of
production, reflecting declining marginal productivity as more and more of the factor
is used. As long as the demand curve for the factor is above the (horizontal) supply
curve, it is economically rational for the employer to continue purchasing more of the
factor because the marginal benefits of doing so exceed the marginal costs.

Figure 1: Competitive (“Perfectly Elastic”) Factor Supply Curve
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The same principles apply to any perfectly fungible, competitively supplied factor of
production such as paper clips: virtually any businesses can presumably purchase as
many perfectly interchangeable paper clips as it requires at the market price. Because
the supply of paperclips is (from the point of view of any individual buyer) effectively
unlimited, an individual business cannot bid up the market price of paperclips by
purchasing “too many” of them, nor can it suppress the market price of paperclips by
purchasing “too few.”

Importantly, that the factor price is equal to MRP does not necessarily imply that
the buyer earns zero profit from the factor. As illustrated in Figure 1, whenever the
factor demand curve is downward-sloping, the buyer can earn profit on the
inframarginal units of the factor (to the left of competitive output along the labor
demand curve, where the buyer is willing to pay more than the competitive wage). Even
under perfect competition, the inframarginal units of the factor generate more revenue
than they are paid. The buyer’s profit on the inframarginal units is given by the area of

decades (from 1948 to 1990) even though the capital stock more than doubled over this time period). See also
MICHAEL KATZ & HARVEY ROSEN, MICROECONOMICS 264-265 (Irwin McGraw-Hill 3rd ed. 1998).
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the triangle under the factor demand curve. It bears noting that even if newspapers
were to capture 100 percent of their incremental revenue contribution under a
regulated outcome, the platforms would continue to earn margins—equal to the
difference between MRP and payments—on all the other (non-newspaper) input
providers to their platform.

B. PAYMENTS TO INPUT PROVIDERS UNDER MONOPSONY CONDITIONS

In markets with monopsony power, buyers maximize profits by depressing factor
prices below the MRP. This means that there is a gap between the amount that a factor
is compensated and the amount of revenue the factor generates for the buyer at the
margin. The more monopsony power that a buyer has, the larger is the gap, and the
more compensation is suppressed below the competitive level.

Figure 2: Imperfectly Competitive (Upward-Sloping) Factor Supply Curve
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As illustrated in Figure 2, a buyer with monopsony power faces an upward-sloping
factor supply curve. The extent to which a buyer can push down factor prices is dictated
by its monopsony power. Monopsony power can be measured using the elasticity of
supply, which measures the responsiveness of the quantity of the factor supplied to
changes in the factor price. A lower elasticity of supply implies a greater exercise of
monopsony power—that is, a greater gap between a worker’s wage and her MRP. To
illustrate, note that the degree of factor price suppression in Figure 2 depends on how
steep the factor supply curve is. Steeper factor supply curves are associated with lower
supply elasticities and thus greater suppression of factor prices.?’

There is a direct parallel between a monopolist—a seller with market power—and a
monopsonist—a buyer with market power. Just as the monopolist’s optimal markup

89. For a linear factor supply curve such as that depicted in Figure 2, the elasticity of supply varies
with movements along the curve. Nevertheless, for any given point on the curve, an increase in the steepness
of the curve implies a lower supply elasticity.
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over marginal cost varies inversely with the elasticity of consumer demand, the
monopsonist’s optimal markdown below MRP is inversely related to the elasticity of
factor supply. The solution to the monopolist’s problem of what price to charge is given
by (p-c)/p = 1/Ep, where p is the price, cis the marginal cost, and Ep is the elasticity of
consumer demand. By symmetry, the solution to the monopsonist’s problem of what
factor price to pay is (MRP-w)/w = 1/Es, where wis the factor price, MRPis the worker’s
marginal revenue product, and E; is the elasticity of factor supply.”® Buyers can suppress
factor prices below (or further below) competitive levels by engaging in conduct that
has the effect of dampening the factor supply elasticity.

C. EVIDENCE THAT PAYMENTS TO NEWSPAPERS ARE BELOW COMPETITIVE LEVELS

In a competitive factor market, economic theory dictates that newspapers’
compensation should approach their MRP. That is clearly not happening today, as
indicated by public records of payments to newspapers.

1. Current Payments To Newspapers

Facebook’s 10-Ks show its maximum payment for content across all content
providers, including newspapers. The 10-K includes information on Facebook’s “cost
of revenue,” which includes, among other things, costs associated with partner
arrangements, including traffic acquisition and content acquisition costs, credit card
and other transaction fees related to processing customer transactions, and cost of
consumer hardware device inventory sold. Between 2016 and 2018, Facebook’s cost of
revenue ranged between thirteen and seventeen percent of its total revenue.’!
Accordingly, Facebook’s payment for content acquisition, a subset of this share, was less
than thirteen to seventeen percent of its revenues. And Facebook’s payment for
newspaper content would be even smaller.

Facebook reportedly made a deal in 2019 with a number of newspapers to pay
“trusted news sources” an undisclosed amount for their services. According to
MarketWatch, these deals could range from a couple hundred thousand dollars for
smaller, regional publications to $3 million for larger, national publications.”

90.  See, e.g., ROGER BLAIR, SPORTS ECONOMICS 354 (Cambridge Univ. Press 2012).

91.  Facebook Inc., Annual Report (Form 10K) (Jan. 31, 2019), https://www.sec.gov/Archives/edgar/
data/1326801/000132680119000009/fb-12312018x10k.htm  [https://perma.cc/KW55-VUCK]  [https://
web.archive.org/web/20230213164755/https://www.sec.gov/Archives/edgar/data/1326801/
000132680119000009/fb-12312018x10k.htm].

92.  Lukas Alpert, Facebook, Wall Street Journal Publisher and Others Reach Deal for News Section, MKT.
WATCH (Oct. 18, 2019, 5:25 PM), https://www.marketwatch.com/story/facebook-wall-street-journal-
publisher-and-others-reach-deal-for-news-section-2019-10-18  [https://perma.cc/9BF6-5YCF]  [https://
web.archive.org/web/20230202221940/https://www.marketwatch.com/story/facebook-wall-street-
journal-publisher-and-others-reach-deal-for-news-section-2019-10-18].
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According to the Wall Street Journal, Facebook was only offering payment to roughly
fifty out of the 200 news providers on Facebook News.??

Google reportedly offered a total of $1 billion over three years to a number of news
providers in Germany, Brazil, Argentina, Canada, the U.K., and Australia. While many
companies accepted this deal, one major German news source, Axel Springer, refused.’*
In the cases of France and Belgium, Google made indirect deals by putting money into
a “Special Fund for French Media” and bought ads on Belgian media websites as a fix to
Belgian demands for copyright fees. Neither of these cases suggests an outright deal or
offer to publishers.”® Following France’s implementation of a new rule enacted under a
recent European Union law that creates “neighbouring rights” in February 2021,
Google agreed to pay $76 million over three years to a group of 121 French news
publishers to settle a dispute.”® In October 2021, Facebook reached an agreement with
the French press alliance to pay national and regional newspapers for “using excerpts
of their articles when they’re shared on the social network.””

2. Converting Payment Levels To Pay Shares

Economists recognize that “[iln a world of perfect competition, the output
contribution of individual production factors equals their respective revenue shares.”8
Thus, under competition, the share of total revenue that each factor receives is

93.  Paris Martineau, Facebook Tries Again With News, This Time Paying Publishers, WIRED (Oct. 25,
2019, 8:18 PM), https://www.wired.com/story/facebook-tries-again-news-paying-publishers [https://
perma.cc/Y764-3Q5P]  [https://web.archive.org/web/20230202222131/https://www.wired.com/story/
facebook-tries-again-news-paying-publishers].

94.  David Meyer, Why Google’s $1 Billion Deal with News Publishers Isn’t the End of Their War, FORTUNE
(Oct. 1, 2020, 10:07 AM), https://fortune.com/2020/10/01/google-billion-dollar-news-showcase-axel-
springer [https://perma.cc/2K85-HP8Z] [https://web.archive.org/web/20230202222309/https://fortune.
com/2020/10/01/google-billion-dollar-news-showcase-axel-springer].

95.  Harro Ten Wolde & Eric Auchard, Germany’s Top Publisher Bows to Google in News Licensing Row,
REUTERS (Nov. 5, 2014, 10:35 AM), https://www.reuters.com/article/us-google-axel-sprngr/germanys-
top-publisher-bows-to-google-in-news-licensing-row-idUSKBNOIP1YT20141105 [https://perma.cc/
MXX9-ME2U] [http://web.archive.org/web/20230125220151/https://www.reuters.com/article/us-
google-axel-sprngr/germanys-top-publisher-bows-to-google-in-news-licensing-row-
idUSKBNOIP1YT20141105]; Jeff J. Roberts, Did Google Pay Belgian Newspapers a $6M Copyright Fee? Sure Looks
Like It, YAHOO! FINANCE (Dec. 13, 2012), https://finance.yahoo.com/news/did-google-pay-belgian-
newspapers-164423947.html  [https://perma.cc/WK76-8F2D]  [https://web.archive.org/save/https://
finance.yahoo.com/news/did-google-pay-belgian-newspapers-164423947.html].

96. Mathieu Rosemain, Google’s $76 Million Deal with French Publishers Leaves Many Outlets Infuriated,
REUTERS (Feb. 12, 2021, 1:06 PM), https://reut.rs/3jrG74t [https://perma.cc/A65Y-XNXV] [http://web.
archive.org/web/20230125222106/https://www.reuters.com/article/us-google-france-copyright-
exclusive/exclusive-googles-76-million-deal-with-french-publishers-leaves-many-outlets-infuriated-
idUSKBN2AC27N].

97.  Benoit Berthelot, Facebook Will Pay French Newspapers for Using Their News, Y AHOO! FINANCE (Oct.
21, 2021), https://finance.yahoo.com/news/facebook-pay-french-newspapers-using-160728538.html
[https://perma.cc/Q5]X-UJRJ] [https://web.archive.org/web/20230512214407/https://finance.yahoo.
com/news/facebook-pay-french-newspapers-using-160728538.html].

98.  Sabien Dobbelaere & Jacques Mairesse, Panel Data Estimates of the Production Function and Product
and Labor Market Imperfections, 28 J. APPLIED ECON., Jan.—Feb. 2013, at 1.
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proportional to the relative importance of that factor in generating output. When
factor markets are less than perfectly competitive, the share of revenue paid to the
noncompetitive factor(s) may fall because (1) a monopsonist pays compensation below
the competitive level and (2) a monopsonist uses less of the factor than would be
employed under competition.

For example, noted economist Professor Alan Manning has explained that, in
professional sports, there is “a clear link between the removal of anti-competitive labor
practices and rises in the share of revenue going to athletes.”® The same principles can
be applied to the broader economy. A 2013 paper observes that “the constancy of the
share of income that flows to labor has been taken to be one of the quintessential
stylized facts of macroeconomics,”'? but that in recent years “prominent measures of
labor’s share in the United States have declined significantly.”1%!

More recent research has reached similar conclusions for both labor and capital, two
critical inputs to production. A recently published paper in the Journal of Finance
concluded that, in sectors throughout the economy, “the shares of both labor and capital
are declining and are jointly offset by a large increase in the share of pure profits,” and
that “increase[s] in industry concentration can account for most of the decline in the
labor share.”%? Similarly, a 2020 study published in the Quarterly Journal of Economics
concludes that rising market power “can account for a number of secular trends in the
past four decades, most notably the declining labor and capital shares as well as the
decrease in labor market dynamism.”%3

Conversion of newspaper payments to pay shares is straightforward. Google’s
annual U.S. advertising revenues in 2020 was roughly $49 billion.!%* Facebook’s annual
U.S. advertising revenues in 2020 was roughly $22 billion.! Accordingly, a one
percent pay share for U.S. newspapers would amount to annual payments of $490

99.  Alan Manning, Monopsony In Labor Markets: A Review, 74 .L.R. REVIEW 10 (2020).

100.  Michael Elsby, Bart Hobijn, & Aysegul Sahin, The Decline of the U.S. Labor Share, BROOKINGS PAPERS
ON ECON. ACTIVITY, Fall 2013, at 1.

101. Id.at2.

102.  Simcha Barkai, Declining Labor and Capital Shares, 75 J. FINANCE 2421, 2421-24 (2020).

103.  Jan De Loecker, Jan Eeckhou, & Gabriel Unger, The Rise of Market Power and the Macroeconomic
Implications, 135 Q.J. ECONOMICS 561, 562 (2020).

104.  Alphabet, Inc., Annual Report (Form 10-K) (Feb. 2, 2021). Per Google’s 10-K, total Google Search
ad revenue in 2019 is $98 billion globally and $45 billion in the US, meaning forty-six percent of Google
Search ad revenues come from the US. Using Google’s quarterly 10-Q filings, I obtain actual quarterly
revenues for Q1-3 2020 and estimate Q4 based on previous Q4 performance, implying forecasted 2020 global
Google Search ad revenues of $107 billion. I multiply this figure by the forty-six percent share of global
Google Search revenues that stem from the US to obtain $49 billion for 2020.

105.  Facebook, Inc., Annual Report (Form 10-K) (Jan. 27, 2021). Per Facebook’s 10-K, total U.S. and
Canada advertising revenue in 2019 is $33.5 billion, and the total active users for U.S. and Canada is $245.5
million, implying average revenue per user of $136.4. Facebook also states that there are 220 million US users
in 2019. Multiplying this figure by the ARPU from the U.S. and Canada aggregate, this implies U.S.-only
advertising revenues of $30 billion. Statista reports that in 2019, 31.8 percent of Facebook’s advertising
revenues come from Instagram, to which newspapers make no contribution. To net out the advertising
revenues from Instagram, I multiply $30 billion by (1-0.318) to obtain US only, Facebook (non-Instagram)
2019 revenues of $20.5 billion. Using Facebook’s quarterly reports for 2020 Q1-3, I perform a similar
calculation and arrive at $21.9 billion in U.S. (non-Instagram) advertising revenues for 2020.
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million by Google and annual payments of $220 million by Facebook. Based on the
reported payments to U.S. newspapers reviewed above, it is reasonable to assume that
the current pay shares are less than one percent. In the next section, I examine the pay
shares in comparable industries.

3. Regulatory Benchmarks

Benchmarking is 2 common tool used by economic scholars and practitioners.!% A
benchmark is more informative when it reflects attributes with the “but-for world”
envisioned here—that is, everything is the same except for the power imbalance
between newspapers and platforms. The salient characteristics of that but-for world
include (1) the group seeking fair-market compensation constitutes only one of several
input providers for the dominant platform; (2) the payment to the input provider is
governed directly or indirectly by an enforcement mechanism, as opposed to being set
entirely through market forces; and (3) the group seeking fair-market value bargains
collectively. Even imperfect benchmarks that satisfy one or two of the criteria of the
but-for world can offer insight as to the reasonableness of the implied pay shares that
are sought here. Table 1 presents an overview of potential benchmarks, discussed
below, including the associated pay shares for the input providers.

Table 1: Pay Shares In Potential Benchmarks

Potential Pay Protected Class | Regulated | Collective
Benchmark Shares Represents Allocation | Bargaining

Only One of

Many Inputs
Artists and
Publ?shers Un'der 65-70% < v v
Music Streaming
Royalties
Broadcasters Under
Retransmission ~11% v v x
Consent
Regional Sport o

~ v x x

Networks 7%
Athletes in
Professional Sports 50-60% x x v
Leagues

106.  See, e.g, Justin McCrary & Daniel Rubinfeld, Measuring Benchmark Damages in Antitrust Litigation, 3
J. ECON. METHODS 63, 63 (2014) (“We have found the benchmark approach to be the most commonly used
damages methodology”).
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As Table 1 shows, none of the potential benchmarks satisfies all three salient
characteristics of the but-for world. While broadcasters and regional sports networks
(RSNs) represent only one of many inputs on their respective platforms, making them
a close comparable, broadcasters cannot bargain collectively vis-a-vis cable operators,
and RSN licensing fees are not set in a regulated environment. Yet the pay shares for
broadcasters (approximately eleven percent of cable revenues) and RSNs
(approximately seven percent of cable revenues) vastly exceed the pay shares currently
captured by U.S. newspapers from Google and Facebook (less than one percent).
Relative to these comparables, this deficit in pay shares indicates that newspapers are
not capturing anything close to competitive rates and is thus indicative of Google’s and
Facebook’s buying power vis-a-vis newspapers.

The pay shares for music rightsholders (sixty-five to seventy percent) and athletes
in professional sports leagues with unions and free agency (sixty percent) likely
overstate the fair-market value of pay shares here, as those input providers account for
the totality of the relevant inputs in the production process in their respective fields.'"”
Nevertheless, those benchmarks are informative of a related but-for world in which all
content providers—including but not limited to newspapers, broadcasters, bloggers,
and video services—could achieve fair-market value for their revenue contributions to
the platforms. In other words, if the platforms’ monopsony power over all content
providers were vanquished, Facebook and Google could be forced to pay content
providers more than half of their advertising revenues.

107.  Kelsey Plum Explained What Equal Pay for WNBA Players Is Really About, BASKETNEWS (Nov. 29,
2022, 1:49 PM), https://basketnews.com/news-181639-kelsey-plum-explained-what-equal-pay-for-wnba-
players-is-really-about.html [https://perma.cc/8VBB-UILW] [https://web.archive.org/web/
20230310165453/https://basketnews.com/news-181639-kelsey-plum-explained-what-equal-pay-for-
wnba-players-is-really-about.html] (“NBA players currently receive approximately 50% of shared revenue”),
Ben Lindbergh, Baseball's Economics Aren’t As Skewed As They Seem, THE RINGER (Feb. 21, 2018, 10:17 AM),
https://www.theirnger.com/mlb/2018/2/21/17035624/mlb-revenue-sharing-owners-players-free-agency-
rob-manfred [https://perma.cc/4ANG8-W]JXF] [https://web.archive.org/web/20230310165724/https://
www.theringer.com/mlb/2018/2/21/17035624/mlb-revenue-sharing-owners-players-free-agency-rob-
manfred] (“An even distribution would also bring baseball in line with the salary-capped NFL, NBA, and
NHL, all of which allocate close to 50 percent of revenue to their players.”).
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III. UNDERPAYMENT TO NEWSPAPERS RESULTS
IN MYRIAD SOCIAL HARMS

This section reviews the social harms flowing from the underpayments to news
publishers. There are myriad social harms flowing from underpayments to newspapers,
beginning with employment effects in the input market (e.g., journalism jobs).

A. EMPLOYMENT (OUTPUT) EFFECTS IN THE INPUT MARKET

The net effect of shrinking advertising revenues—in part caused by underpayment
from dominant platforms—is less cash flow to support journalists, a clear employment
effect flowing from the exercise of monopsony power by the dominant platforms.
Employment among newspaper employees fell from 71,000 in 2008 to 31,000 in
2020.18 The Bureau of Labor Statistics predicts that over the next decade, the total
employment of reporters, correspondents, and broadcast news analysts will continue
to decline.!®

The decline in newspaper advertising revenue coincides with the rise of platform
power. From 1956 through 2005, advertising revenue for U.S. newspapers steadily
increased, peaking around $50 billion in 2005.!'° The rise of platform power was
assisted by favorable legislation in the 1990s and early 2000s.!'! In the mid-2000s,
Facebook and Google began to consolidate their power, with competitors MySpace
(Facebook’s precursor), and Infoseek, Lycos, and Altavista (Google’s precursors)
steadily disappearing.''? Since 2006, U.S. newspaper advertising revenue declined from

108. Mason Walker, U.S. Newsroom Employment Has Fallen 26% Since 2008, PEW RSCH. CENTER (July 13,
2021),  https://www.pewresearch.org/fact-tank/2021/07/13/u-s-newsroom-employment-has-fallen-26-
since-2008 [https://perma.cc/F4X7-648U] [http://web.archive.org/web/20230126004717/https://www.
pewresearch.org/fact-tank/2021/07/13/u-s-newsroom-employment-has-fallen-26-since-2008].

109.  Occupational Outlook Handbook: Reporters, Correspondents, and Broadcast News Analysts, U.S. DEP'T OF
LAB.: BUREAU OF LAB. STAT. (Sept. 8, 2022), https://www.bls.gov/ooh/media-and-communication/
reporters-correspondents-and-broadcast-news-analysts.htm  [https://perma.cc/HJU5-FNK2] [http://web.
archive.org/web/20230126005322/https://www.bls.gov/ooh/media-and-communication/reporters-
correspondents-and-broadcast-news-analysts.htm].

110.  Michael Barthel, Despite Subscription Surges for Largest U.S. Newspapers, Circulation and Revenue Fall
for Industry Overall, PEW RSCH. CENTER: FACT TANK (June 1, 2017), https://www.pewresearch.org/fact-
tank/2017/06/01/circulation-and-revenue-fall-for-newspaper-industry ~ [https://perma.cc/J3V2-K4ND]
[http://web.archive.org/web/20230126005929/https://www.pewresearch.org/fact-tank/2017/06/01/
circulation-and-revenue-fall-for-newspaper-industry].

111. For example, Congress passed the Communications Decency Act in 1996 and the Digital
Millennium Copyright Act in 1998, shielding platforms from certain liabilities and giving the new platforms
generous tax incentives.

112.  Alex Hern, Myspace Loses All Content Uploaded Before 2016, GUARDIAN (Mar. 18, 2019, 11:33 AM),
https://www.theguardian.com/technology/2019/mar/18/myspace-loses-all-content-uploaded-before-2016
[https://perma.cc/ MAV6-RU99] [https://web.archive.org/web/20230310165900/https://www.
theguardian.com/technology/2019/mar/18/myspace-loses-all-content-uploaded-before-2016]; Greg
Notess, Internet Search Engine Updated, INFO. TODAY (May 2001), https://www.infotoday.com/online/
OL2001/engine5_01.html [https://perma.cc/QEWS8-GKT6] (“Infoseek, one of the earliest Web search
engines, is dead. Purchased by Disney back in the summer of 1999 as the central search engine and directory
part of the Go.com portal, Infoseek/Go had been languishing for some time.”).
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$49 billion in 2006 to $18 billion in 2016.!!3 Figure 3 shows the rise and fall of
newspaper advertising revenues since 1956.

FIGURE 3: TOTAL ADVERTISING REVENUES FOR U.S. NEWSPAPERS, 1956-2016.!14
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Platforms have contributed to shrinking newspaper advertising revenues in two
ways. Platforms are not only a direct competitor to newspapers for advertising dollars
(a horizontal competition), but platform dominance can also be used to squeeze
newspapers (vertical competition) for lower input prices. In 2016, the news industry
incurred losses in total weekday circulation, despite gains for certain top-selling sites.!!>
The news industry also incurred losses in advertising revenue in 2016, marking a steady
decline since 2006.!1® According to one news publisher’s testimony to the Antitrust
Subcommittee, “digital subscription revenues remain a minor revenue stream and do
not appear to be on a path to replace the decline in print subscriptions” for the vast
majority of newspapers.'!”

Since dominant platforms aggregate content on their sites, newspapers have little
choice but to permit sharing their content this way, as they are dependent on the
platforms for traffic. But by providing snippets of content, the platforms permit users
to obtain the news without clicking through to the underlying source, ultimately
depriving the publisher of traffic and its associated ad revenues.!!® This, in turn, also

113.  Barthel, supra note 110.

114. Id.
115. Id.
116. Id.

117.  Submission from Source 220, to H. Comm. on the Judiciary, 7 (Oct. 14, 2019) (on file with
Comm.).

118. HOW GOOGLE ABUSES ITS POSITION AS A MARKET DOMINANT PLATFORM TO STRONG-ARM
NEWS PUBLISHERS AND HURT JOURNALISM, NEWS MEDIA ALL. 12 (June 2020), http://www.
newsmediaalliance.org/wp-content/uploads/2020/06/NMA-Google- White-Paper-Design-Final.pdf
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creates less of a need to subscribe to the newspaper platform. The platforms do not
compensate newspapers for this lost traffic.

B. REMOVAL OF ECONOMIC STIMULUS T0O LOCAL ECONOMIES

The negative employment trends among newspapers, exacerbated by
underpayments from the dominant platforms,'!® can have ripple effects throughout
local economies. When reporters, correspondents, and broadcast news analysts along
with the other supporting employees at a publishing firm lose their jobs, they lose
incomes to spend at grocers, restaurants, and other local businesses. This reduction in
spending can have a multiplier effect that ripples throughout a local economy and
removes stimulus that was once there.!2°

Local newspapers also provide a valuable service to local businesses by creating a
way to connect with community members and advertise their products and services.'?!
When underpayments intensify news publisher closure, local businesses no longer have
access to this mode of communication and advertising. Furthermore, research has
shown that there is a causal link between local newspaper closures and higher municipal
borrowing costs, likely due to the reduction in independent oversight.'?? This translates
into an approximate cost increase of $650,000 per average municipal bond issuance.!23
Higher borrowing costs are ultimately borne by local taxpayers, thereby reducing real
disposable incomes and removing further stimulus from local economies.!?*

C. THREATS TO DEMOCRACY FROM NEWS DESERTS

As a result of the deteriorating news media landscape described above, hundreds of
local newspapers have been acquired or have declared bankruptcy.!?> One study
estimates that the United States has lost nearly 1,800 newspapers since 2004 either to

https://perma.cc/B9XX-N85X] [https://web.archive.org/web/20230126222201/http://www.
newsmediaalliance.org/wp-content/uploads/2022/09/NMA-W hite-Paper_REVISED-Sept-2022.pdf].

119.  See PartIIL.B.1

120.  Josh Bivens, Updated Employment Multipliers for the U.S. Economy, ECON. POL'Y INSTITUTE (Jan. 23,
2019), https://www.epi.org/publication/updated-employment-multipliers-for-the-u-s-economy [https://
perma.cc/J6GX-A8D]] [https://web.archive.org/web/20230126223435/https://www.epi.org/publication/
updated-employment-multipliers-for-the-u-s-economy].

121.  The Benefits of Local Newspapers, COVINGTON NEWS, https://www.covnews.com/nie/benefits-
local-newspapers/#:~:text=Small%20business%20owners%20often%20connect,strengthen%20local %20
schools%20and%20infrastructure [https://perma.cc/RP2J-J7WC] [https://web.archive.org/save/https://
www.covnews.com/nie/benefits-local-newspapers/#:~:text=Small%20business%200owners%20often %20
connect,strengthen%20local%20schools%20and%20infrastructure].

122.  Pengjie Gao, Chang Le, & Durmot Murphy, Financing Dies in Darkness? The Impact of Newspaper
Closures on Public Finance, 135 J. FIN. ECON. 445, 446 (2020).

123. Id.

124.  Dermot Murphy, When Local Papers Close, Costs Rise for Local Governments, COLUM. JOURNALISM
REV. (June 27, 2018), https://www.cjr.org/united_states_project/public-finance-local-news.php [https://
perma.cc/6D2N-36M4] [http://web.archive.org/web/20230127023240/https://www.cjr.org/united_
states_project/public-finance-local-news.php].

125.  ABERNATHY, supra note 27, at 33.
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closure or merger, leaving the majority of counties in America beholden to a single
publisher of local news and 200 counties without any paper.!?®

The elimination of local news threatens democracy. A critical function of a local
newsroom is coverage of local and state government affairs.!?” Without this coverage,
Americans are more likely to rely on national news and partisan heuristics to make
political decisions.!?® A robust local news business is also a natural pipeline by which
government officials effectively communicate to an electorate (and vice versa).
Research shows that in areas with higher local news coverage, voters are better
informed on their congressmen and that politicians more actively pursue their
constituents’ interests through moderating their partisan voting, more frequently
standing witness to committee hearings, and generating more federal funding for their
districts.!?” Local newsrooms may also provide a check on local government corruption
and mismanagement.'3° Moreover, robust local news coverage is positively correlated
with higher rates of voter turnout,!3! more support for local services,!3? and greater
levels of social cohesion.!33

D. THE RISE OF FAKE NEWS AND DISINFORMATION CAMPAIGNS

As professional news dwindles, fake news fills the void. The House Judiciary Report
notes that “the gap created by the loss of trustworthy and credible news sources has
been increasingly filled by false and misleading information.”3* This comes as no
surprise since the dominant platforms “face little financial consequence when
misinformation and propaganda are promoted online.”!3> Instead, these platforms

126. Id.at 10.

127.  Online Platforms and Market Power, Part 1: The Free and Diverse Press Before the Subcomm. on Antitrust,
Com. & Admin. L. of the H. Comm on the Judiciary, 116 TH CONG. 4-5 (2019) (statement of Kevin Riley, Editor,
The Atlanta Journal-Constitution).

128.  Joshua P. Darr, Matthew P. Hitt, & Johanna L. Dunaway, Newspaper Closures Polarize Voting
Behavior, 68 J. COMMUNICATION 1007, 1010 (2018).

129.  James M. Snyder & David Strémberg, Press Coverage and Political Accountability, 118 J. POL. ECON.
355, 402 (2010).

130.  Mary Ellen Klas, Less Local News Means Less Democracy, NIEMAN REPS. (Sept. 20, 2019), https://
niemanreports.org/articles/less-local-news-means-less-democracy [https://perma.cc/ G8N5-GY3L]
[https://web.archive.org/web/20230127031121/https://niemanreports.org/articles/less-local-news-
means-less-democracy].

131.  Matthew Gentzkow et al., The Effects of Newspaper Entry and Exit on Electoral Politics, 101 AM. ECON.
REV. 2980 (2011); Danny Hayes & Jennifer L. Lawless, As Local News Goes, So Goes Citizen Engagement: Media,
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incentivize publishers to gain the most attention possible, regardless of the methods or
integrity.!3¢ Using preference-based algorithms, the platforms create echo chambers in
which fragmented views of the news are reinforced, leading to further mistrust.!3” This
is in contrast to traditional news outlets, which focus instead on forming relationships
with their audience and building a reputation for quality and trust.!3®

The reduction in these traditional newspapers has coincided with more Americans
using social media platforms to access news.!3? This shift is expected to lead to a greater
spread of both partisanship and misinformation,!? leading to significant social harms.
For instance, misinformation could have resulted in hastening the COVID-19 epidemic
by influencing citizens’ behavior and response to government countermeasures.'*! In
an August 2020 survey, “relatively high levels of misperception” could be found among
those receiving news information from social media sources, while the “lowest levels of
misperceptions” was found among those receiving information from “local television
news, news websites or apps, and community newspapers[.]”#? Underpayment to these
trusted news sources has contributed to their lower prevalence, proliferating this shift
to less reliable sources.

IV. CONCLUSION

Allowing current market forces to dictate the newspapers’ pay shares ensures that
newspapers are compensated at rates significantly below competitive levels. This
underpayment results in underemployment of journalists and other news employees,
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as well as host of social ills associated with local news deserts, including less competent
local governments, greater spread of partisanship and misinformation, removal of
economic stimulus to local economies, and a reduction in the diversity of viewpoints,
particularly among minority populations. The best way to correct this market failure is
for the government to permit the news publishers (either newspapers alone, or all news
publishers) to coordinate in their dealings with the digital platforms over payment
terms and conditions, followed by an enforcement mechanism to ensure that fair
market value is being paid for the access being granted to the publishers’ content.



