The Stock Photo Industry and Generative Al
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This Paper presents the evolution of and the effect of generative Al on the image
licensing industry. The Paper discusses the history of the image licensing industry, then
analyzes the value of the contemporary image licensing market, with a focus on the
metadata associated with the images. It will provide analysis into the effects of the
emergence of generative Al technology on the image licensing industry. The Paper
synthesizes ideas presented at the 2024 Symposium of the Kernochan Center for Law,
Media and the Arts.

I. HISTORY OF THE IMAGE LICENSING INDUSTRY

The stock photo industry has been around since the 1920s' and currently offers the
media, design, advertising, and other uses of visual imagery a vast and diverse array of
visual content readily available for licensing, with many different pricing models. The
term “stock” is an industry phrase for visual content that already exists, and the common
denominator of all image archives—whether historic imagery or contemporary
content—is that the visual content file can be licensed by users for a broad range of
purposes.? Visual content libraries serve both the editorial news and media industry
with authentic photojournalism of news, culture, and sports, and these libraries
provide the commercial advertising and marketing world with released images of
models and properties that cover all types of commercial uses.

*  Nancy E. Wolff, Cowan DeBaets Abrahams & Sheppard, LLP. Special thanks to law clerk Junyi
Wu.
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A robust copyright system is essential to this industry, as the ability to license the
same visual image for multiple purposes is the foundation of the business model. Stock
photography or visual image licensing, as it often referred to as now, includes all forms
of visual and audio-visual content, from photography, illustration, audio visual works,
motion, vectors and 3D models. Today, this includes licensing the digital files and the
metadata associated with them for Al training.

The early advantage of licensing stock as an image user is that you have access to
and can research already existing imagery available for licensing. The alternative is to
hire photographers or videographers for a unique assignment, which includes not only
the creative fees of the photographer or videographer but also includes all the expenses
of the shoot including location and travel fees, equipment rentals assistants, stylists,
models, and post-production work. Factors such as weather and lighting conditions can
add uncertainty and delays as well. This may be appropriate for unique brand imagery,
which needs to be exclusive, but not necessary for many uses of images to illustrate
publications, brochures, and other materials. Stock photography libraries also provided
photographers with extra income based on licensing “outtakes,” as they would return
with from a photo assignment with many rolls of film in the pre-digital age, and the
publication would select only a few photographs to publish from each shoot, leaving
the remainder of the shots unpublished.

The initial stock industry developed around companies that would organize these
photographic slides or outtakes by subject and store them in file cabinets that could be
searched by photo researchers.> These photo researchers were familiar with the many
specialty libraries that existed in the era of film, and would be on staff at these
companies or hired by publishers. Such companies could include a textbook publisher
to research various subjects and search the files of many places, borrow slides (which
were the original film from the camera in most instances), make a selection for possible
publication, and finally, return the borrowed slides after publication.

Many new wire or photojournalism companies provided publications with press
prints, printed photographs made predominantly from black and white film taken by
photojournalists. These photographs were stamped on the back by the wire service,
delivered to publishers for publication, and then returned to the news service.*

In the 1980s and 1990s, commercial libraries expanded by the limitations of sending
original film to publishers (which could be lost or damaged) by creating duplicate slides
and sending prospective commercial customers large catalogs of sample images that
were available for commercial use and that were produced by commercial
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photographers who hired models and acquired broad releases for any commercial or
advertising use.’ These commercial images were produced specifically for the purpose
of being licensed by commercial users, such as advertising agencies, design companies,
corporations, and more. The professional “stock photographer” and production houses
were born. Licensed through large glossy print catalogs, customers could select images
without the full expense of a photo shoot, the uncertainty of rain delays, or other
failures.

In the 1990s, digital cameras became more accessible and less expensive, leading to
higher-quality images being created digitally by photographers, as well as an increase
in the scanning of film and slides.® The digital revolution exploded and innovative
technology companies such as PhotoDisc started selling commercial images on CD-
ROMs licensed for broad commercial use.” From the late 1990s to the early 2000s, many
consolidations in the industry took place in which smaller specialty libraries were
purchased by companies that had the resources to develop online platforms allowing
users to search for images using keywords that were associated with the now digital
images.® Early pioneers in the industry were Getty Images, Corbis Corporation, Alamy,
and others.’ In the mid-2000s through 2020, with the barriers to entry decreasing and
less expensive digital cameras available, many “microstock” or user-generated stock
companies were founded, such as iStock and Fotolia.!®

II. THE CONTEMPORARY IMAGE LICENSING INDUSTRY

The image licensing industry continues to hold significant value in today’s digital
age, as it provides a vast collection of millions of digital images that users can easily
search for using keywords and that may be licensed on platforms that operate on a 24/7
basis. These contemporary image libraries function as aggregators that compile, verify,
and curate large catalogs of image content that are wholly owned, owned by individual
contributors, or licensed through other distributors.!! This includes editorial news wire
companies as well as commercial image libraries. Now, the larger image libraries license
images through user-friendly online platforms with robust search capabilities. On their
digital websites and platforms, these image libraries each host thousands of millions of
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images that are available for buyers to instantaneously search, license, download, and
use. Alamy, for instance, has more than 390 million stock images.!? Commercial images,
as well as editorial images depicting the news, culture, and events, are all available at
the fingertips of potential buyers.

Image licensing companies engage in a contractual relationship with contributors
in which the company issues and manages licenses for their work. Other than staff
photographers, which is more common with photojournalism, when a buyer purchases
a license for images from an image library, the authors of the images earn a royalty,
which is a percentage share of any license made in relation to their content.”®* The value
of the global image licensing industry is estimated at $4 billion in 2023, and the value
is projected to increase to $7.16 billion in 2033.1

III. METADATA—A PICTURE IS WORTH A THOUSAND WORDS

The image licensing industry has developed and invested in very robust and accurate
metadata associated with digital images that are stored in the companies’ databases.
This metadata is crucial in facilitating effective search and licensing of visual content.
Metadata refers to the information embedded in the images that describes the depiction
and content of a digital visual asset.!> Metadata typically includes keywords, titles, and
descriptions, in addition to copyright information, creator details, and technical
specifications.! In the digital world, where millions of images exist and millions more
are uploaded daily, metadata is an invaluable asset to categorize, organize, and ensure
the deliverability of images. Additionally, accurate description of the images helps
image licensing companies to cure potential bias in the representations in the image
industry.
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The image industry is driven by the way its customers search. The metadata
associated with each image is crucial for buyers to locate and license desired images.
Without accurate and precise metadata describing the images, it would be nearly
impossible for images to be discovered by a potential buyer. Keywords and titles
associated with the photos and used for searching have become very sophisticated—
they include not only descriptors of what an image literally depicts (such as the precise
facts of core subject including ethnicity, gender, age or age range, and other descriptive
characteristics such as clothing, hair color, and tattoos), but also the emotion, mood,
and concept an image represents.”” An image buyer, when searching for a specific kind
of image, can input keywords that describe a desired image—and even descriptors of
mood and feeling an image invokes—to locate the best visual asset for the intended use.
Some of the metadata is inputted by contributors who upload their images to the
libraries. Adobe Stock, for instance, as well as others, trains its contributing authors to
refine their input of metadata to be accurate and authentic to ensure discoverability and
efficiency.”® The rich and descriptive metadata of the image thus maximizes the
commercial potential of the images by allowing buyers to locate their desired images
and encouraging licensing.

Accurate and robust metadata accompanying images not only effectuates precise and
efficient searches but also allows image licensing companies to combat common biases
in representation. The image licensing industry has long recognized that image search
is prone to bias; search results often show images with one-sided racial and gender
subjects.”Major image licensing companies, sought to cure this issue by creating new
libraries and filters to highlight diversity across race, gender, ability, and age.?’ Others,
such as Adobe Stock, created the Adobe Stock Advocates program to support and
commission images from photographers of underrepresented communities.?! Smaller
image licensing companies, such as TONL, Mocha Stock, and PocStock were created
with the mission to host diverse and representative imagery.?? In addition to curating
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libraries with visual content that focuses on highlighting diversity, image licensing
companies have also added ethnicity filters in their search functions to facilitate more
diversity in the search results.?* Here, the importance of metadata is apparent—the
precise keywords associated with the photos allow the filters to identify the
characteristics of subjects in the photos and to therefore present diverse and
representative images as options for buyers. Beyond the filters, metadata and its precise
description of each image allow the companies to identify and surface images that
depict people of different genders, ages, races through their search algorithms.?* Lastly,
keywords and descriptions inputted by individual contributors bring a diversity of
worldviews, culture, and backgrounds onto an image licensing platform in and of
themselves.?

IV. AGE OF GENERATIVE Al

The presence of text-to-image Al models such as DALL-E, Midjourney, and Stable
Diffusion has undoubtedly disrupted the image licensing industry. These Al tools have
the capability to generate realistic images from text prompts, thus offering image users
a comparably more affordable and faster alternative that seemingly gives them more
control. In light of this recent technology’s increasing ease of use and popularity,
photographers and others in the creative industries fear that the image industry will
cease to exist.2® However, even though generative Al technologies might have the
ability to offer some of the similar benefits that image licensing companies have been
able to offer, the current generative Al technology’s flaws, such as biased outputs and
unreliable outputs, prevent it from replacing the image industry that offers trusted
content and legal rights to use images. Furthermore, image licensing companies have
been taking active steps to develop internal Al models as trusted image sources without
some of the legal flaws of the open generative Al models and to engage in a newly
imagined licensing market in order for stock images and generative Al tools to coexist
in a controlled manner.?”

Text-to-image generative Al models take user inputs in the form of text prompts
and produce imagery matching the description using machine learning.?® Researchers
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train image-generating Al systems by feeding a computer system millions of images,
typically scraped from the internet?. The text descriptions that are associated with the
images (i.e., the metadata) are also inputted for the system to recognize the relationship
between the images and to interpret the database of words and pictures® The
technology used by popular text-to-image generative Al systems is called the “diffusion
model,” which is algorithms that generate pieces of new work by iteratively refining an
initial input.3® The idea behind the diffusion models is to “start with a random
input...and then repeatedly apply a set of transformation rules, such as blurring,
cropping, or color adjustments, to create new outputs that are similar to the training
examples.”?

Even though Al models can generate images quickly and on command, images
produced by generative Al have been riddled with problems due to the way that they
are trained. One of the most significant problems with Al generated images is that they
parrot and perpetuate the biases found in the training data. As mentioned above, Al
models are trained on a vast amount of internet data, which contains both accurate and
inaccurate information, as well as societal and cultural biases.* The resulting images of
a text-to-image interaction reflect and have the possibility to amplify that existing bias.
An analysis of more than 5,000 images created with Stable Diffusion conducted by
Bloomberg reveals the existence of Al racial, ethnic, and gender biases.>* When Stable
Diffusion was prompted to generate representation of workers for more than a dozen
high-paying and low-paying jobs, the output images showed most subjects of high-
paying jobs, such as politician, lawyer, judge, and CEO, as men with lighter skin tones.*®
Contrastingly, subjects with darker skin tones were generated to represent low-paying
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jobs like social worker and fast-food worker.?® Additionally, the majority of
occupations in the output were dominated by men, except in low-paying jobs such as
cashier and housekeeper.”” Significantly, only two out of the three hundred images
generated to represent engineer were of perceived women.*® The glaring bias of Al
output was worse than reality. For instance, according to the same Bloomberg analysis,
when prompted with keyword “judge,” only 3% of the subjects in the generated images
were perceivably women; however, in reality, 34% of U.S. judges are women.”
Similarly, more than 80% of the images generated in response to the prompt “inmate”
were people of darker skin, even though the Federal Bureau of Prisons reports that
people of color make up less than half of the prison population in the United States.*
Stable Diffusion was trained on an image-text dataset with more than five billion
images and captions found on the internet.! The datasets were scrapped
programmatically from websites without any human curation.*? Other text-to-image
Al models are trained in similar ways. Since Al models mimic the patterns in the
training datasets,*> Al models in turn can repeat and reinforce incorrect stereotypes and
assumptions about race, class, age, and gender that exist in the original data.
Furthermore, unlike curated images that contain accurate and detailed metadata in the
form of keywords and descriptions, many images uploaded to the internet are stripped
of that precise metadata. Therefore, datasets used to train Al most likely contain
incomplete or inaccurate metadata, if any at all. The lack of strong metadata can lead to
biased Al outputs that mirror the shortcomings of the training data. Furthermore,
images generated by Al models are becoming increasingly indistinguishable from real
photographs as technology advances. If these images, which often exaggerate
stereotypes of race and gender, are used as training datasets for future models, the next
generation of text-to-image Al could suffer from even greater bias.* This foreseeable
vicious cycle can amplify biases with potentially significant negative consequences for
society. Text-to-image Al systems” biased outputs run the danger of perpetuating
stereotypes, stalling progress towards greater equality in representation, and causing
unfair treatment.*> Another major issue is that generative Al models are trained on
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existing image-text datasets without crediting or compensating the contributors as
original authors. Unlike the stock image licensing models where contributors receive a
contracted royalty percentage with each license, no contractual relationship exists
between content authors and the owners of Al tools. Since training datasets are scraped
from the internet, most authors have not consented to, nor are they compensated for,
their works being used in Al training. On the other hand, the Al image output can
significantly reflect the look of the original training data, but the author of the original
work would not receive credit.*® Furthermore, training data of generative Al models
may include information that is collected in violation of privacy laws.*” For example,
images scraped from the internet may have not obtained the necessary releases from
individuals and properties that appear in the images. Contrastingly, commercial images
have proper model and property releases that allow the visual assets to be displayed and
licensed through image libraries’ platforms.

V. ANEWLY IMAGINED LICENSING INDUSTRY

Image licensing companies have been taking various approaches towards the rise of
generative Al technology. For instance, Getty Images has pursued litigation in which
it claims that OpenAl has used the image libraries datasets to train its AI models
without proper licenses.*® However, despite the ongoing litigation and the uncertainty
of its outcome, image libraries have incorporated generative Al models in their
platforms with guardrails to ensure proper use.* Major image licensing companies
have also licensed their images and metadata to Al companies for training purposes.>
This reflects the image licensing industry’s belief in generative Al as an innovative tool,
but also its desire to maintain the licensing market that is based on contractual
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transactions. More significantly, contractual licensing of images with accurate
metadata mitigates the concerns of biases and privacy violations that proliferate in
image-text Al models and ensures contributing authors are fairly compensated for the
use of their works.

Image licensing companies, recognizing the value of the licensable datasets (i.e.,
images and robust metadata), have created a newly imagined relationship with Al
companies through contractual licensing. Getty Images has partnered with Nvidia to
build its own image generator trained exclusively using Getty Images’ library and data
with requisite permissions.>! On its platform, Getty Images’ users can input prompts to
generate visual assets and customize specific element of an imaged licensed from the
library. Users also have the option to upload their own photos to use as reference
images. Getty Images ensures its users that its Al tool would produce “unique, legally
protected” images that are commercially safe, since Getty Images’ high-quality datasets
are the only training material.>? Adobe offers its own Al generator Firefly that can be
used with its creative suite of design products.*

Another image company, vAlsual, has an innovative take on datasets. It created
synthetic content with broad biometric releases, built its own legally clean dataset
marketplace for the Al industry and offers custom dataset services.>* There exists a
strong licensing model for the images along with the associated metadata as companies
recognize the value in licensing trusted and curated datasets.

This newly imagined licensing market between the image libraries and Al
companies creates a more controlled way to utilize Al tools that is less hostile towards
artists. Firstly, these licenses transform the way that image-generating Al models are
trained: from data scraped without permission to high-quality images with rich and
accurate metadata licensed from the authors and image licensing companies. This
alleviates some of the fundamental issues of generative Al, such as biases and privacy
law violations, because training images have obtained appropriated releases and are
accompanied by precise keywords and descriptions. Furthermore, by engaging in a
contractual relationship with Al companies to license images and metadata in their
database, image licensing companies have the power to establish guardrails on what
datasets are used, how these datasets are used, the purpose of such use, and how
creatives are compensated. The guardrails in turn prevent unethical practices in
generative Al and ensure fair compensation for contributors. Contents generated
through these Al models, with the involvement of image licensing companies, are more
reliable in their quality and integrity.
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