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When I think about music, I often end up thinking about how music is being used
in the technological sense, and then I think about what all needs to happen for the
underlying rightsholders to get paid. For example, when I watch a film or some other
audiovisual work that incorporates music, I think about how that music audio was
added to enhance the mood by timing it perfectly with a portion of the video footage,
thus requiring a synchronization license. These types of licenses are handled
individually and typically by the licensing representatives who manage the sound
recording rights (e.g., a record label) and the underlying composition rights (e.g., a
music publisher).! It can be a high-volume operation, but what is clear is what music
is used and how music is used, and therefore who to seek a license from and how to
compensate for the use.

A large part of my work is to negotiate and issue blanket music publishing licenses
that cover the availability for use of full catalogs of music on behalf of the songwriters
and rightsholders my company represents. It should not come as a surprise if I were to
say that licensing negotiations often center around what is the appropriate value for
the use of music (i.e., ample consideration for the rights granted under contract), and
that the economics of a deal take the spotlight. After all, the goal is to get music
professionals paid for their work.

However, equally important to the success of a deal, and therefore a key
component of negotiating a blanket license, is operational—how is the use of music
managed, and what are the responsibilities of each of the contracting parties to
administer the license and pay the underlying rightsholders. Administering an
individual synch license is straightforward—the licensee knows what music will be
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used and how and relays that to licensor, licensor issues the license, collects payment,
and administers the royalties. The thought exercise becomes more complicated with
digital service providers (DSPs) whose services and platforms host and make available
seemingly limitless quantities of music,? where the volume of usage is high? or the
extent of usage unknowable (or both). To provide a straightforward example here,
when I listen to music using a music streaming service application on my phone (e.g.,
to name a few popular ones in alphabetical order, Amazon Music, Apple Music,
Pandora, Spotify, YouTube Music, etc.), I think about how the audio gets delivered
from various record labels and distributors through a delivery feed to the DSPs, how
music is listened to perhaps through curated playlists or through user selection, how
users may pay a subscription to listen to music or they may opt to include
advertisements in their music listening experience, or how users might be part of
“family” accounts for the discount whether or not related, and how the music plays get
matched to the applicable revenue stream, then calculated and paid to songwriters.
Digital music consumption is not limited to music streaming services—social media
platforms have made it possible for the everyday user to easily create content (with or
without music) for sharing. How much content? YouTube is estimated to host 14
billion videos on its site,* some of which contains music, and some of which does not.

Thankfully, over time, we have overcome major hurdles in the music business
such that most digital service providers (DSPs) using music on their platforms know
to and will seek licenses, mainly by entering blanket licenses either directly with
music companies or through collective licensing mechanisms. There was a time when
DSPs were not so cooperative or willing to collaborate to create a sustainable
environment where music may enhance the service user’s experience for
compensation.’

So, now, when I think about music, I think about blanket licenses, and in addition
to thinking about the appropriate value for the use of music, I consider the following
questions: (1) how does the DSP monitor music usage on their platform (i.e., what
data is collected on usage and made available to rightsholders); (2) how does the music
get matched to the metadata; (3) what portion (if any) is not being matched and why;
and (4) what operational tools and resources do we have readily available or do we
need to verify the money collected, determine what’s potentially missing, and close
the gap (if any) between the two—i.e., how does the money flow from the DSPs to
the songwriter’s royalty statements? Who bears the responsibility to monitor the use
of music, identify the appropriate music stakeholders, and calculate and pay royalties?

2. On average, that daily number in 2024 was 99K. See LUMINATE, Year End Music Industry Report
2024.
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One of the major hurdles for a DSP to use or enable others to use music is to get
the appropriate licenses from the various rightsholders. The creation of the first
sound recording of a composition requires permission from the composition
rightsholder(s), but, pursuant to Section 115 of the Copyright Act, any subsequent
(i.e., cover) recording can be created without permission, and can be reproduced in
audio-only format through the compulsory mechanical licensing mechanism, subject
to the terms of license and royalty payments as set forth in the applicable regulations.®
Prior to digital streaming, for physical product (e.g., vinyls, CDs, etc.) or even for
downloadable music (e.g., MP3s), the label or record producer would notify its intent
to enter a compulsory mechanical license directly from the rightsholder or via a
mechanical rights organization (e.g., Harry Fox Agency).”

With digital streaming, the existing construct became untenable from an
operational perspective. For one, every use of the recording requires a license for the
use of the sound recording and a license for the underlying composition. Additionally,
it is common business practice for multiple copyright holders to own a fractional
interest in a musical composition, as it is common for there to be multiple
songwriters contributing to the composition of the song.® Regulations were adapted
to include a royalty calculation that recognized a mechanical reproduction right in
streaming, such right being codified into law formally under the Music
Modernization Act in 2019 (MMA), which amended Section 115 of the Copyright Act
to include a compulsory blanket licensing mechanism for mechanical reproductions of
digital phonorecords.” In addition, the Mechanical Licensing Collective (The MLC)
was designated as the statutory mechanical licensing collective established by the
MMA to administer blanket compulsory digital audio mechanical licenses and
royalties in accordance with the relevant regulations.!”” As part of its mandate, the
MLC has established and maintains a publicly available musical works database. This
provides constructive notice to music users in the United States of the identity of
songwriters and publishers associated with a song.

The 2019 Amendment of Section 115 of the Act included a framework that
addresses operational concerns arising from the use of music in a digital context, and
by law, the DSPs are required to fund the operations of the mechanical licensing
collective that administers the blanket licenses under their purview.!! Looking at the
MLC'’s operating expenditures, the technology services comprised nearly 50% of the
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total Start-up Expenditures,' and as of the end of 2023, remain approximately 30% of
operational expenses.* The MLC also reports on an administrative fee ratio “to both
allow the public to track its efficiency over time and to allow for easier benchmarking
and comparison”, which fee ratio is less than 5%.!* This seems to indicate that there is
a benefit in investing in the appropriate technology to operate and administer blanket
licenses efficiently. This structure creates consistency across the DSPs in the manner
that they monitor and report music usage timely and accurately and encourages the
DSPs to collaborate with the music industry to ensure that the licenses are
administrable.’®

In many cases, we cannot rely on modifying the law to cover the operational
challenges in music licensing that come with technological advances, and the
governing laws were enacted before current technology (and before the DMCA, the
Internet) existed. Instead, music rightsholders rely on the DMCA copyright notice
and takedown rules and regulations to enforce their rights on digital service providers
who may seek protection from liability through the “safe harbor” defense from the
same. In those cases, a DSP may be held liable for copyright infringing activities on
the service through litigation if the DSPs are not compliant with the DMCA rules. ¢

12. THE MECHANICAL LICENSING COLLECTIVE, 2021 Annual Report,
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Or, if DMCA compliance results in a disruption to service for a large number of users,
this may compel the DSPs to cooperate with music rightsholders to come to an
agreement to cover the use of music by service users.” Social media platforms now
offer content creator tools with music libraries which can enhance the user’s
experience in creating and sharing content for social purposes, but it is also an
important tool in rights management—music used from the service’s library will
contain the appropriate metadata necessary to track and report usage to
rightsholders.’* Music usage not tied to an audio library relies on the technological
capability of audio identification tools like Audible Magic or YouTube’s proprietary
Content ID for content moderation.”” The extent to which DSPs invest in content
moderation technology robust enough to comprehensively monitor the widespread
use of music in user-generated content seems to depend on the service offering and
the recognition of the value in using music to enhance the user experience and drive
consumption on the platform. Unfortunately, without the cooperation from the
DSPs, there is no way for music creators and rightsholders to ensure that music is
being used with proper authorization, compensation and attribution.

When I think about music, I think about the way in which a stream of music
generates revenue and gets paid. I think about how licensing frameworks are most
successful when the burden of responsibility of music rights management is shared
between those who create music and those who commercially benefit from it. There
is no settled licensing framework for the use of music in the machine learning context
in the creative industry. It seems unlikely that such a framework can be modeled for
industry-wide implementation without settled law (i.e., a legal determination on what
will require a license and/or whether any such use is “fair use”), especially as it
pertains to developing and training machine learning models (MLM:s) using publicly
available data, including copyright-protected music and the use of copies of such
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music to generate output via machine learning models (MLMs). Rightsholders and
technology services are collaborating for a solution to the attribution problem. To
what extent MLMs will take technological responsibility for music rights
management is yet to be determined.



