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copyright legal academy. It then assesses the ramifications of the devolution of
copyright scholarship for the judiciary, democratic institutions, the scholarly
community, and society at large.
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ON THE DEVOLUTION OF COPYRIGHT SCHOLARSHIP: PART I—
TRACING THE DIGITAL COPYRIGHT REVOLUTION

I am deeply honored to present the 37th Horace S. Manges Lecture. I thank
Professor Jane Ginsburg, Professor Shyamkrishna Balganesh, and the Kernochan
Center for this opportunity. I am pleased to follow in the footsteps of distinguished
judges, policymakers, scholars, and practitioners, especially Judge Jon O. Newman, the
inaugural Manges lecturer.!

I had the good fortune to clerk for Judge Newman four decades ago. I am
particularly grateful to Judge Newman and my former colleague Bill Eskridge for
guiding my understanding of statutory interpretation and the rule of law.?

Horace Manges served as counsel and trial lawyer to leading writers and publishers
over the course of his distinguished career.® He also participated in the hearings on
what would become the Copyright Act of 1976. Like him, I have participated in
copyright policy discussions and filed briefs in copyright cases. But unlike him and
other practitioners, I have approached such matters not as an advocate, but as a legal
scholar. It is that difference in perspective that I explore in this lecture. This lecture and
article should be of interest to practitioners in view of the growing number of
“academic” amicus briefs filed in copyright litigation and the American Law Institute’s
Copyright Restatement Project.*

My academic career has coincided with a natural experiment in the evolution of
the role and practices of law professors. Professors rarely filed amicus briefs prior to
the 1990s.> That has become a common occurrence, especially in the copyright field.

1. SeeJon O. Newman, Copyright Law and the Protection of Privacy, 12 COLUM.-VLA J.L. & ARTS 459,
459 (1987-88).

2. Bill was a pioneer in the modern field of statutory interpretation. See, e.g, William N. Eskridge,
Jr., Politics Without Romance: Implications of Public Choice Theory for Statutory Interpretation, 74 VA. L. REV. 275
(1988); William N. Eskridge, Jr. & Phillip P. Frickey, Statutory Interpretation as Practical Reasoning, 42 STAN.
L. REV. 321 (1990); William N. Eskridge, Jr., The New Textualism, 37 UCLA L. REV. 621 (1990); WILLIAM N.
ESKRIDGE, JR., DYNAMIC STATUTORY INTERPRETATION (1994). Judge Robert Katzmann summarized the
methodology and principles in Judging Statutes. ROBERT KATZMANN, JUDGING STATUTES (2014). See also Jon
O. Newman, The Myths of Textualism and Their Relevance to the ALI's Restatement of the Law, Copyright, 44
COLUM. J.L. & ARTS 411 (2021).

3. See Horace S. Manges, 87, Copyright Law Expert, N.Y. TIMES, (Feb. 14, 1986),
https://www.nytimes.com/1986/02/14/ obituaries/horace-s-manges-87-copyright-law-expert.html
[https://web.archive.org/web/20251103221657/https://www.nytimes.com/1986/02/14/ obituaries/horace-
s-manges-87-copyright-law-expert.html].

4. I discuss that project in a follow-on article: Peter S. Menell, On the Devolution of Copyright
Scholarship: Part II—Supreme Court Academic Briefs, Evolution of the Copyright Academy, and Ramifications of
Scholarly Devolution (forthcoming) [hereinafter “Devolution II"].

5. Richard H. Fallon, Scholars’ Briefs and the Vocation of a Law Professor, 4 J. LEGAL ANALYSIS 223, 223—
24 (2012) (observing that the Supreme Court fielded just three academic amicus briefs in 159 merits cases
during its 1985 Term; that number grew to thirty academic amicus briefs in (only) seventy-two merits cases
in its 2010 Term).
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Consistent with this pattern, only one law professor filed an amicus brief in any
Supreme Court copyright case prior to 1990. Appropriately for this lecture, it was
Professor John Kernochan.® Since that time, law professors have filed over seventy
briefs with over 1,000 signatories in twenty Supreme Court copyright cases since 1990.”

Over the course of my career, | have pursued several interrelated roles: educating
students and judges, solving interpretive puzzles, using interdisciplinary methods to
study the functioning of law and prescribe statutory and institutional reforms,
preparing and filing amicus briefs, founding scholarly research and public policy
centers, advising public officials, founding and operating a publishing enterprise, and
consulting and serving as an expert witness on intellectual property matters.

My law school education unfortunately did not adequately prepare me for what
has become a key aspect of many of these activities: how to interpret statutes. Drawing
upon the legal realist school,® many of my law professors intermingled interpretive and
normative analysis, emphasizing that judges often disregarded the distinction, reaching
decisions based on their normative predilections and then using the flexibility of law
to backfill their rulings.” As I departed law school, my perceptions of “the rule of law”
and the role of judges were foggy at best.

Clerking for Judge Newman brought these concepts into clearer focus. I witnessed
an agile legal mind cut through zealous advocacy to apply the law faithfully across an

6. See Brief of Volunteer Lawyers for the Arts Inc. et al., as Amici Curiae, in Support of the
Respondent, Cmty. for Creative Non-Violence v. Reid, 490 U.S. 730 (1989) (No. 88-293). Professor
Kernochan co-authored that brief with author and journalist John Hersey and Barbara Ringer, former
Register of the Copyright Office, on behalf of Volunteer Lawyers for the Arts.

7. See Devolution II, supra note 4. That does not include more than a dozen academic briefs filed by
and on behalf of computer science, economists, media professors, and other academics in Supreme Court
copyright cases over the past several decades.

8. See Felix S. Cohen, Transcendental Nonsense and the Functional Approach, 35 COLUM. L. REV. 809
(1935); Karl Llewellyn, Some Realism About Realism: Responding to Dean Pound, 44. HARV. L. REV. 1222, 1222
(1931) (observing that “[blehind decisions stand judges; judges are men; as men they have human
backgrounds”); Oliver Wendell Holmes, The Path of the Law, 10 HARV. L. REV. 457, 465-66 (1897) (“The
language of judicial decision is mainly the language of logic . . . [b]ut certainty generally is illusion . . . Behind
the logical form lies a judgment as to the relative worth and importance of competing legislative grounds,
often an inarticulate and unconscious judgment . .. You can give any conclusion a logical form[, but such a
conclusion] is because of some belief as to the practice of the community or of a class, or because of some
opinion as to policy, or, in short, because of some attitude of yours upon a matter not capable of exact
quantitative measurement, and therefore not capable of founding exact logical conclusions.”).

9. Justice Elena Kagan, one of my classmates, captured this experience in a 2015 colloquy. In
declaring that “[w]e [the Supreme Court Justices] are all textualists now,” she contrasted this interpretive
method with her formative law school experience, noting that the inquiry concerning a statute during her
formative law school experience was “what should this statute be,” rather than what do “the words on the
paper say.” She attributed this inquiry to a “policy-oriented” approach with judges “pretending to be
congressmen.” HARV. L. SCH., The 2015 Scalia Lecture: A Dialogue with Justice Elena Kagan on the Reading of
Statutes  (YouTube, Nov. 25, 2015), https://www.youtube.com/watch?v=dpEtszFT0Tg
[https://web.archive.org/web/20251114205047/https://www.youtube.com/watch?v=dpEtszFT0Tg].
Justice Kagan'’s bold textualist proclamation may itself require some interpretation. See Newman, supra note
2.
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array of cases.!” In interpreting statutes, Judge Newman assiduously sought to carry
forward the legislature’s intent, not his policy preferences.!! Over lunches and through
work on opinions, he shared his experience as a legislative aide and how it informed
his approach to statutory interpretation. It was not always easy to apply dated statutory
provisions to new circumstances, but Judge Newman methodically worked through the
statutory text, as well as historical and legislative context, in reaching faithful readings
of seemingly ambiguous statutory text. This experience rounded out my understanding
and appreciation of the meaning of the rule of law and the role of courts. Professor
Eskridge’s generous tutelage and seminal scholarship on statutory interpretation
complemented this foundation.!? I have come to rely heavily upon that training in
teaching, scholarship, judicial education, and amicus brief writing.

As illustrated in Figure 1, legal scholarship can usefully be divided among three
buckets: interpretative analysis, the foundation for the rule of law and supporting the
judiciary; normative analysis, which guides law reform; and positive and empirical
research, which can inform both interpretive and normative analysis.

Figure 1: Legal Scholarship Typology

Rule of Law
o |
T : Positive/
Interpretive Normative .
Empirical
« Statutory « Prescriptive * Descriptive
Interpretation « Utilitarian/ « Historical
 Doctrinal Deontological « Predictive

« Social Science * Political Economy
» Methodological

* Quantitative

» Comparative
Institutional
Analysis

10.  See, e.g, United States v. Starrett City Assocs., 840 F.2d 1096, 1105-08 (2d Cir. 1988) (Newman, J.,
dissenting).

1. In How Judges Think, Judge/Professor Posner wrote that Judge Newman has “no discernible judicial
philosophy.” RICHARD A. POSNER, HOW JUDGES THINK 346 (2008). Judge Newman considered that a badge
of honor, although he noted that he does “tend to be a strong proponent of the freedom of expression
guaranteed by the First Amendment and a strong opponent of racially based governmental actions prohibited
by the Equal Protection Clause of the Fourteenth Amendment.” JON O. NEWMAN, BENCHED 252-53 (2017).

12.  See sources cited supra note 2.
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Distinguishing among these modes is essential to academic values of
independence, objectivity, transparency, scrupulousness, methodological soundness,
and analytical rigor. Judges aim to interpret and apply law faithfully. Conflating
normative and interpretive analysis, as well as selective presentation of pertinent
authority, undermines the rule of law as well as academic integrity.

By several measures—including the reception and adoption of casebooks!® and
judicial guides'* and the outcomes and reasoning of judicial decisions in cases in which
I have submitted amicus briefs!’>—my interpretive scholarship has been well-received
and influential. I have also pursued various doctrinal, normative, positive, and
empirical projects over the course of my career,!® with some notable influence.”

My software copyright scholarship was warmly embraced by the scholarly
community, courts, and policymakers alike.!® It led to opportunities to advise public

officials, judges, and learned societies on intellectual property law and policy.” Yet as

13.  See, eg, PETER S. MENELL MARK A. LEMLEY, ROBERT P. MERGES, AND SHYAMKRISHNA
BALGANESH, INTELLECTUAL PROPERTY IN THE NEW TECHNOLOGICAL AGE (2025). This casebook, now in its
seventeenth edition, has been the most widely adopted intellectual property casebook for nearly three
decades.

14.  See PETERS. MENELLET AL., TRADE SECRET CASE MANAGEMENT JUDICIAL GUIDE (Federal Judicial
Center, 2023); Mark A. Kaplow, Trade Secret Case Management Judicial Guide Released, CROWELL (Aug. 30,
2023), https://www.crowelltradesecretstrends.com/2023/08/trade-secret-case-management-judicial-
guide-released/
[https://web.archive.org/web/20251011114046/https://www.crowelltradesecretstrends.com/2023/08/trad
e-secret-case-management-judicial-guide-released/] (well-known practitioner commenting that the treatise
“contains comprehensive insights for courts and litigants in the various stages of a trade secret case” and “is
required reading for those practicing in the field”); PETER S. MENELL ET AL., PATENT CASE MANAGEMENT
JUDICIAL GUIDE (1st ed. Federal Judicial Center 2009, Lexis 2010; 2d ed. Federal Judicial Center 2012; 3rd ed.
2016). The leading patent blog characterized this treatise as the “patent litigator’s Bible.” Dennis Crouch, Book
Review: Justifying Intellectual Property, PATENTLY-O (Oct. 14, 2011),
https://patentlyo.com/patent/2011/10/merges-justifying-intellectual-property.html
[https://web.archive.org/web/20251011115649/https://patentlyo.com/patent/2011/10/merges-justifying-
intellectual-property.html].

15.  See infra Section I(A).

16. See  Author  Page  for  Peter ~S.  Menell, SOC. SCI. RSCH. NETWORK,
https://papers.ssrn.com/sol3/cf_dev/AbsByAuth.cfm?per_id=99590
[https://web.archive.org/web/20251011124909/https://papers.ssrn.com/sol3/cf_dev/ AbsByAuth.cfm?per_
id=99590] (last visited Oct. 11, 2025).

17.  See, e.g., Peter S. Menell, The Defend Trade Secrets Act Whistleblower Immunity Provision: A Legislative
History, 1 BUS. ENTREPRENEURSHIP & TAX L. REV. 398, 398 (2017) (explaining how the whistleblower
immunity provision of the Defend Trade Secrets Act (2016) was modeled upon the proposal set forth in Peter
S. Menell, Tailoring a Public Policy Exception to Trade Secret Protection, 105 CAL. L. REV. 1 (2017)).

18.  See Peter S. Menell, An Epitaph for Traditional Copyright Protection of Network Features of Computer
Software, 43 ANTITRUST BULL. 651 (Fall-Winter 1998).

19.  See, e.g., An International Guide to Patent Case Management for Judges, WORLD INTELL. PROP. ORG.
(WIPO), https://www.wipo.int/about-patent-judicial-guide/en/
[https://web.archive.org/web/20251011134410/https://www.wipo.int/about-patent-judicial-guide/en/]
(co-organizer of this project); COPYRIGHT IN THE DIGITAL AGE: BUILDING EVIDENCE FOR POLICY, NAT'L
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the battles over copyright enforcement and statutory interpretation in the Internet Age
expanded, I have been increasingly ostracized by members of the copyright scholarly
community, including some with whom I had collaborated during the software
copyright battles. Was it me or had the scholarly community, and/or academic values,
changed? Moreover, what explains the large and growing chasm that emerged between
judicial interpretations of copyright law and widely held views within the copyright
scholarly community? This Article explores aspects of the first question and the latter
question. A follow-on article delves more deeply into the former question.

Various judges and scholars have recognized the divergence between the legal
academy and the judiciary.’® My account reflects experience in the copyright
scholarship field. As background for this inquiry, the first section traces my path into
the legal academy and copyright scholarship, the controversies over copyright reform
at the dawning of the Internet Age, and the emergence of the copyleft movement. The
second section chronicles the digital distribution enforcement war that soon unfolded.
The third section examines the battle over “free culture’—the view that First
Amendment principles and the fair use doctrine override much of copyright law’s
derivative work right—and how professional creators and users fit into the digital
ecosystem. These explorations reveal the emergence of a wide rift between much of the
copyright scholarly community and the judiciary over the proper interpretation of
copyright law.

I. COPYRIGHT, THE DIGITAL REVOLUTION, AND THE LEGAL
ACADEMY

The opening salvos of the first digital copyright war—over the scope of protection
for computer software—were being fired in 1980 just as I was beginning graduate
school in law, social science, and public policy. My side interest in computer
programming led me down an unexpected path.

RSCH. COUNCIL (Stephen A. Merrill & William J. Raduchel eds., 2013) (report of National Academies of
Sciences Committee on “The Impact of Copyright Policy on Innovation in the Digital Era” (2010-13) (Vice-
Chair)); U.S. CONGRESS, OFF. OF TECH. ASSESSMENT, COPYRIGHT AND HOME COPYING: TECHNOLOGY
CHALLENGES LAW (1989) (advisory panel) (hereinafter “COPYRIGHT AND HOME COPYING”). | have organized
most of the Federal Judicial Center’s intellectual property education for federal judges since 1998. See infra
Section I(A)(7)(b). I served as one of the two inaugural Edison Visiting Professionals for the U.S. Patent and
Trademark Office in 2012-13, and as an Edison Distinguished Scholar and Expert Consultant for the U.S.
Patent & Trademark Office in 2022-23.

20.  See RICHARD A. POSNER, DIVERGENT PATHS: THE ACADEMY AND THE JUDICIARY (2016),’ POSNER,
supra note 11, at ch. 8 (entitled “Judges Are Not Law Professors”); Harry T. Edwards, The Growing Disjunction
Between Legal Education and the Legal Profession, 91 MICH. L. REV. 34 (1992).
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A. AN ACCIDENTAL COPYRIGHT SCHOLAR

As I moved from college to graduate and law school, I planned to focus on law and
economics and environmental law and policy. The battle over legal protection for
computer software caught my attention for a practical reason. As a graduate student
writing papers using mathematical notation, I became interested in the IBM Personal
Computer (“PC”) around that time.?! XyWrite, a program that enabled users to format
symbolic notation on the PC, offered a convenient way to write papers.?
Unfortunately, the IBM PC cost $3,000, well beyond my graduate school stipend.

As a reader of hobbyist computer magazines, I was aware that IBM did not
manufacture the principal components (disk drives, monitor, and printer) of the PC,
which were available (collectively) for substantially less than half the assembled product
price. IBM manufactured the chassis and circuit boards, but the costs of those
components were not substantial: formed metal, circuit boards, and a microprocessor
chip. As an economics graduate student, I wondered how IBM could charge so much
for the assembled product. My search for the solution would fundamentally redirect my
career path.

Within a year of the PC’s introduction, IBM began offering just the chassis with
the motherboard to university students at a steep discount—a form of price
discrimination. With direct purchases of the other components from advertisements
at the back of hobbyist magazines, I was able to assemble a fully operational PC for
about $1,500—still a stretch, but manageable on a ramen diet.

More significantly, my curiosity motivated a tantalizing research project:
analyzing the economics of intellectual property for computer software. Then-Judge
Stephen Breyer’s seminar on public policy provided an opportunity to explore the
technical aspects of microcomputer design, the emerging literature on network
economics,? antitrust law, and intellectual property law.

I came to see that IBM’s market power stemmed from its control over the Basic
Input/Output System (“BIOS”) chip on the PC circuit board.?* Software developers like

21.  See Andrew Pollack, Big ILBM’s Little Computer, N.Y. TIMES (Aug. 13, 1981),
https://www.nytimes.com/1981/08/13/business/big-ibm-s-little-computer.html
[https://web.archive.org/web/20251108185207/https://www.nytimes.com/1981/08/13/business/big-ibm-
s-little-computer.html].

22. See L. R. Shannon, Mastering XyWrite, N.Y. TIMES (June 14, 1988),
https://www.nytimes.com/1988/06/14/science/peripherals-mastering-xywrite.html
[https://web.archive.org/web/20251108185516/https://www.nytimes.com/1988/06/14/science/peripheral
s-mastering-xywrite.html].

23.  See Michael Katz & Carl Shapiro, Network Externalities, Competition, and Compatibility, 75 AM.
ECON. REV. 424 (1985); Joseph Farrell & Garth Saloner, Standardization, Compatibility, and Innovation, 16
RAND J. ECON. 70 (1985).

24. See Brett Glass, The IBM PC BIOS, 14 BYTE 303, 308 (Apr. 1989),
https://archive.org/details/eu_BYTE-1989-04_OCR/page/n5/mode/2up.
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the makers of XyWrite designed their software to interoperate with IBM’s method for
communicating among the PC’s input/output devices, monitor, operating system, and
application programs. The growing supply of software written for the IBM PC would
not run on other microcomputers unless they precisely emulated IBM’s BIOS
functional specifications.?> As the gatekeeper for this growing trove of valuable
software tools, IBM could charge a high entrance fee. The resulting paper—Tailoring
Legal Protection for Computer Software—explored the distinctive economics surrounding
such products and proposed a sui generis approach for addressing the dual market failure
problem: optimizing incentives to innovate while addressing the lock-in effects of
network externalities.?®

Clerking for Judge Newman in the year following this experience deepened my
interest in intellectual property. We handled several fascinating cases.?’ In pursuing
teaching positions for the following year, I expressed interest in law and economics,
environmental law, property law, and intellectual property law in that order.

1. TheLaST Frontier Conference

Shortly after embarking on my academic career, | was approached by Milton
Wessel, then director of Arizona State University’s Center for the Study of Law,
Science, and Technology, with an enticing opportunity. Drawing on the National
Institutes of Health model for non-adversarial “consensus conferences” to provide

25.  After the emergence of home computers designed and built by start-ups for computing hobbyists
in the late 1970s, IBM skyrocketed to dominance with the launch of its PC line of microcomputers for home
and business use. See Andrew Pollack, Big LBM. Has Done It Again, N.Y. TIMES,
http://www.nytimes.com/1983/03/27/business/big-ibm-has-done-it-again.html
[https://web.archive.org/web/20251012212758/https://www.nytimes.com/1983/03/27/business/big-ibm-
has-done-it-again.html] (reporting that by 1983, “[vlirtually every software company [was] giving first
priority to writing programs for the I.B.M. machine”); IBM’s Personal Computer Spawns an Industry, BUS. WK.,
Aug. 15, 1983, at 88; Business Week soon proclaimed: Personal Computers: And the Winner Is IBM, BUS. WK.,
Oct. 3,1983, at 76

26.  Peter S. Menell, Tailoring Legal Protection for Computer Software, 39 STAN. L. REV. 1329, 1337-45,
1359-71(1987) (highlighting the dynamic nature of software lock-in and the relevance of legal doctrines, such
as trademark law’s genericide doctrine and leeway for reverse engineering, that could adapt to the emergence
of de facto industry standards).

27.  See, eg, Salinger v. Random House, Inc., 811 F.2d 90 (2d Cir. 1987); Stormy Clime Ltd. v.
ProGroup, Inc., 809 F.2d 971 (2d Cir. 1987). The Salinger case would ultimately play a role in the issues
animating this paper. It was fascinating to observe Judge Newman work through this complex case with such
a keen focus on the Supreme Court’s early fair use jurisprudence and the detailed factual record—particularly
the fine line between copies and paraphrases. I would later get to know Judge Pierre Leval, the district judge
reversed in the case. See Pierre N. Leval, Fair Use or Foul? The Nineteenth Donald C. Brace Memorial Lecture, 36
J. COPYRIGHT SOC’Y U.S.A. 167, 168 (1989) (observing that “[i]t has been exhilarating to find myself present
at the cutting edge of the law, even though in the role of the salami”). Judge Leval would draw on this
experience and others in making an influential contribution to copyright jurisprudence. See Pierre N. Leval,
Toward a Fair Use Standard, 103 HARV. L. REV. 1105 (1990). Judge Newman and Judge Leval worked through
their differences of opinions respectfully. See id. at 1115, n.51; Jon O. Newman, Not the End of History: The
Second Circuit Struggles with Fair Use, 37 J. COPYRIGHT SOC’Y U.S.A. 12, 15 (1990).
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reliable scientific advice for the medical profession and the public and the American
Law Institute’s approach for producing restatements of the law, Wessel invited me to
co-convene, with Professors Dennis Karjala and Pamela Samuelson, a “LaST Frontier”
conference (Law, Science and Technology conference dealing with a “frontier” issue)
addressing copyright protection of computer software.?8 As a Star Trek fan?’ and a
software copyright scholar, I was in.

We invited a broad range of intellectual property scholars®® to spend two days
exploring the challenges of applying copyright protection to computer software.3! Since
few of the participants had background in computer technology or network economics,
we began the conference with tutorials on computer programming, the computer
industry, and network economics.*? We were delighted to see that there was significant
agreement among the conferees about how copyright should apply to computer
software. The three of us worked late into the night to draft a report. We devoted the
second day to a markup session that produced a detailed report setting forth areas of
agreement while noting areas of disagreement.** Our report validated Milton Wessel's

vision for guiding courts and policymakers on legal/technological challenges.

2. Follow-on Projects

I was soon invited to participate in projects being undertaken by the U.S.
Congress’s Office of Technology Assessment relating to software, copyright, and home
copying.>* Judge Breyer encouraged me to write a follow-up paper analyzing copyright

28.  Milton R. Wessel, Introductory Comment on the Arizona State University LaST Frontier Conference on
Copyright Protection of Computer Software, 30 JURIMETRICS 1 (1989).

29. The opening line from the original Star Trek episodes began: “Space: the final frontier. These are
the voyages of the starship Enterprise. Its five-year mission: to explore strange new worlds, to seek out new
life and new civilizations, to boldly go where no [one] has gone before.” STAR TREK (NBC television
broadcast, aired 1966-1969).

30. In addition to the convenors, the conference group comprised: Professors Donald S. Chisum
(University of Washington Law School), Rochelle Cooper Dreyfuss (New York University School of Law),
Paul Goldstein (Stanford Law School), Robert A. Gorman (University of Pennsylvania School of Law),
Edmund W. Kitch (University of Virginia School of Law), Leo J. Raskind (University of Minnesota School
of Law), and Jerome H. Reichman (Vanderbilt University School of Law).

31 See Statement of Issues Presented to Conferees at the LaST Frontier Conference on Copyright Protection of
Computer Software, 30 JURIMETRICS J. 11, 11 (1989).

32, SeeJoseph Farrell, Standardization and Intellectual Property, 30 JURIMETRICS J. 35 (1989); Bill Curtis,
Engineering Computer “Look and Feel”: User Interface Technology and Human Factors Engineering, 30 JURIMETRICS
J.51(1989); Alfred Z. Spector, Software, Interface, and Implementation, 30 JURIMETRICS J. 79 (1989).

33.  Donald S. Chisum et al., LaST Frontier Conference Report on Copyright Protection of Computer
Software, 30 JURIMETRICS J. 15 (1989). The principal area of disagreement was that “some conferees believe
that legislative changes may be desirable, and others consider that Congress has correctly placed computer
programs within the ambit of copyright protection.” Id. at 15.

34.  See US. CONG., OFF. OF TECH. ASSESSMENT, FINDING A BALANCE: COMPUTER SOFTWARE,
INTELLECTUAL PROPERTY AND THE CHALLENGE OF TECHNOLOGICAL CHANGE (1992); U.S. CONG., OFF. OF
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protection for application programs, which found favor in court decisions.*® The
Second Circuit Computer Associates v. Altai decision relied on the article in applying
Judge Learned Hand's seminal abstraction-filtration-comparison framework to
computer software infringement analysis,*® as did the District Court in the battle
between Apple and Microsoft over the scope of copyright protection for graphical user
interface technology.’’

At Professor Samuelson’s initiative, she, Professor Karjala, and I collaborated on
an amicus brief in Sega v. Accolade proposing the framing that we had articulated in the
LaST Frontier report for analyzing copying of software to determine functional
specifications.® The Ninth Circuit adopted this approach, holding that copying of
software object code for the purpose of deciphering unprotectable interoperability
specifications constituted fair use.*’

3. Founding of the Berkeley Center for Law & Technology

In 1992, I floated the idea of launching an academic center focusing on law and
technology. I drafted a blueprint for the initiative, assessed possible faculty hires, and
recommended recruiting Professor Rob Merges to join our faculty. He visited in 1994
and joined the faculty soon thereafter. We formally co-founded the Berkeley Center for
Law & Technology (“BCLT”) later that year. It was vitally important that BCLT
maintain its academic independence, provide a neutral venue that could bring together
scholars, judges, policymakers, and practitioners to promote progress, and involve
students in many aspects of the Center’s work.

4. Lotusv. Borland

The scope of copyright protection for computer software was being tested in Lotus
Dev. Corp. v. Borland Int, Inc., a case involving the protection for Lotus 1-2-3’s particular
labeling of commands for its spreadsheet.*® Borland sought to emulate this functionality

TECH. ASSESSMENT, COMPUTER SOFTWARE AND INTELLECTUAL PROPERTY, BACKGROUND PAPER (1990);
COPYRIGHT AND HOME COPYING, supra note 19.

35.  Peter S. Menell, An Analysis of the Scope of Copyright Protection for Application Programs, 41 STAN. L.
REV. 1045 (1989).

36.  Comput. Assocs. Int, Inc. v. Altai, Inc., 982 F.2d 693, 697-98, 705, 708, 712 (2d Cir. 1992).

37.  See, eg, Apple Comput., Inc. v. Microsoft Corp., 799 F. Supp. 1006, 1025 (N.D. Cal. 1992)
(referencing the network externality analysis in Menell, supra note 35, at 1059), affd in part, revd in part, 35
F.3d 1435 (9th Cir. 1994).

38.  See Brief Amicus Curiae of Eleven Copyright Law Professors, Sega Enters. Ltd. v. Accolade, Inc.,
977 F.2d 1510 (9th Cir. 1992), as amended (Jan. 6, 1993), reprinted in 33 JURIMETRICS 147 (1992).

39.  See Sega, 977 F.2d at 1520-28.

40.  Lotus Dev. Corp. v. Borland Intl, Inc., 799 F. Supp. 203 (D. Mass. 1992), adhered to, 831 F. Supp.
202 (D. Mass. 1993), rev'd, 49 F.3d 807 (1st Cir. 1995).
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in its Quattro product so as to enable users who had written macros—high level
programs based on the particular 1-2-3 command labels—to run on Borland’s
spreadsheet. The cost of re-implementing these macros raised the cost for switching to
Borland’s product. Apart from supporting users’ ability to port macros from 1-2-3 to
Quattro, Borland’s product had entirely different software code and graphics. Lotus
sought to control the use of its menu command hierarchy, a feature that had been
learned and implemented by the user community. The district court found that Borland
was not permitted to achieve macro compatibility with the 1-2-3 product,
distinguishing the treatment of external constraints noted in the Altai decision because
such constraints had to exist when the first program was created.! Thus, Judge Keeton
effectively ruled that constraints governing the design of computer systems must be
analyzed ex ante (based on technical considerations at the time the first program is
written) and not ex post (after the market has operated to establish a de facto standard).

Soon thereafter, Professor Samuelson circulated a draft amicus appellate brief.*?
Professor Karjala reached out to me to discuss the brief. Although we shared Professor
Samuelson’s disagreement with the lower court’s decision, we saw a more fundamental
error than the misapplication of Altai. Consequently, we decided to submit our own
amicus brief questioning whether a menu command hierarchy was protectable at all
under §102(b) and the idea-expression dichotomy doctrine.® The First Circuit

grounded its reversal largely on that reasoning.*

I then had my first experience with the rough and tumble of zealous advocates.
Anthony Clapes, then—Assistant General Counsel at IBM, which had acquired Lotus
Corporation, noted that “[t]he [Altai] court cited only one law review article and one
academic text as sources of criticism of the Third Circuit rule that a program’s structure,
sequence, and organization may be protectable expression. The law review article was
written by a well-known antiprotectionist law professor.”> The accompanying
footnote states: “In addition to being a member of the widely criticized LaST Frontier
conference steering committee, Professor Menell is a member of the ‘gang of ten’ law

41 Id

42.  Brief Amicus Curiae of Copyright Law Professors at 33, Lotus Dev. Corp. v. Borland Int1, Inc., 49
F.3d 807 (1st Cir. 1995) (No. 93-2214) (arguing that “The Successive Filtering Test for Infringement Endorsed
in Altai Is More Consistent With Traditional Principles of Copyright Law Than Is The Paperback/Borland
Test”).

43.  Brief Amicus Curiae of Professor Dennis S. Karjala & Professor Peter S. Menell, Lotus Dev. Corp.
v. Borland Int’l, Inc., 49 F.3d 807 (1st Cir. 1995) (No. 93-2214).

44, See Lotus, 49 F.3d at 815 (recognizing that “[wlhile the Altai test may provide a useful framework
for assessing the alleged nonliteral copying of computer code, we find it to be of little help in assessing
whether the literal copying of a menu command hierarchy constitutes copyright infringement”).

45.  Anthony L. Clapes, Confessions of an Amicus Curiae: Technophobia, Law, and Creativity in the Digital
Arts, 19 U. DAYTON L. REV. 903, 923 (1994); see also id. at 913 n.23 (“Perhaps unaware of the peculiar Luddist
[sic] filter through which Professor Menell looks at the art of programming, the [Altai] court adopted his
views as to the nature of computer programs in whole cloth.”).



2025] ON THE DEVOLUTION OF COPYRIGHT SCHOLARSHIP: PART I 199

professors who filed amicus briefs in support of copyright defendants in software
copyright cases.”*¢ Although a bit taken aback by the tone of this comment, I was

bemused. Such partisan criticism was a badge of honor.

5. Intellectual Property Casebooks

Around that time, I joined with Professor Merges, recent University of California
at Berkeley law graduate Mark Lemley, and antitrust specialist Professor Tom Jorde on
an ambitious pair of projects: a casebook covering the landscape of intellectual property
law and antitrust law emphasizing their application to information technologies
(software and biotechnology) that would become Intellectual Property in the New
Technological Age;*” and a second casebook that would become Software and Internet
Law.®® We envisioned courses built around these books anchoring BCLT’s expanding

IP curriculum.

6. BCLT’s Path to Sustainability

Professor Samuelson joined UC Berkeley's new Information School faculty in
1996, and Professor Merges and I invited her to join us as a BCLT Director. We later
invited her to collaborate on Software and Internet Law. Professor Samuelson became a
Public Policy Fellow with the Electronic Frontier Foundation in 1997.

Professor Mark Lemley also joined our faculty around that time. The first edition
of Intellectual Property in the New Technological Age was published in 1997. We were
developing a broad array of technology law courses, hosting an impressive array of
academic/policy conferences, and shifting the center of IP policy engagement toward
the Bay Area. As a way of increasing student engagement with research, I started
teaching intellectual property law in the spring semester so that first year students could
get a jump start on technology law studies and their careers. I also began teaching the
Law & Technology Writing Workshop as a way to involve our students directly in
scholarship. The papers for this seminar comprised the Berkeley Technology Law
Journal’'s Annual Review of Law & Technology. We sent this publication as well as an
annual newsletter to intellectual property professors that year and the University of
California at Berkeley School of Law jumped to the U.S News & World Reports’ top
ranking for intellectual property programs in 1999.%

46. Id at 923 n.81.
47.  See ROBERT P. MERGES, PETER S. MENELL, MARK A. LEMLEY, & THOMAS M. JORDE, INTELLECTUAL
PROPERTY IN THE NEW TECHNOLOGICAL AGE (Ist ed. 1997).
48.  See MARK A. LEMLEY, PETER S. MENELL, ROBERT P. MERGES, & PAMELA SAMUELSON, SOFTWARE
AND INTERNET LAW (1st ed. 2000).
49.  See].Paul Lomio et al., Ranking of Top Law Schools 1987-2006 by U.S. News & World Report, ROBERT
CROWN L. LIBRARY, May 2009, at 51, https://law.stanford.edu/wp-content/uploads/2015/03/wilsons-
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Just like Silicon Valley start-ups, BCLT’s stock was rapidly rising. There were
rumblings in the IP academic community about Berkeley Law’s dominance, with
informal references to BCLT’s Directors as the “Gang of Four,” a tongue-in-cheek
reference to the Chinese Communist Party’s dominance during the cultural revolution.
Yet we were hardly exclusionary. We welcomed collaboration and were, along with
Cardozo and DePaul law schools, founders of the Intellectual Property Scholars
Conference (IPSC), an annual conference focused on mentoring junior IP scholars.>
We also developed collaborations with foreign universities.

With all of this activity, we came to realize that we needed some support staff and
program funding. Professor Merges and I had successfully solicited funding from a
dozen law firms to launch the program, but that initial infusion had run out by 1998. A
new fiscally minded dean informed us that we would need to be fully self-funding. We
convened a meeting with him to discuss paths forward. Professor Merges, Professor
Lemley, and I believed that sustaining BCLT was worthwhile and were cautiously
optimistic that sustainable funding could be found. Professor Samuelson expressed a
preference to dismantle BCLT. She was laying the groundwork for a law, technology,
and public policy clinic that she and her spouse would underwrite. The dean gave his
approval to seeing if we could get BCLT on a sustainable path.

I agreed to take on BCLT’s Executive Director role and soon thereafter rolled out
an annual sponsorship program. The timing was propitious. Law firms were paying
headhunters $30,000 for each associate that they recruited from east coast law firms to
build Bay Area technology practices. BCLT could save the law firms tremendous time,
money, and effort if the new crop of associates were available locally. Our program was
already attracting many strong students and our unrivaled curriculum, extracurricular
activities, and exposure to the fertile crescent of tech law could grow this pool
substantially.

I developed a pitch deck and went door-to-door among San Francisco and Silicon
Valley law firms over the next year. Along the way, a name partner at one of the leading
technology law firms used our meeting to broach an “of counsel” arrangement with the
firm. I declined and refocused the meeting on BCLT sponsorship. The primacy of
scholarship and the avoidance of conflicts, constraints, or appearances of impropriety
on academic independence and integrity was paramount.’® By the end of the

rp27.pdf [https://web.archive.org/web/20260114131212/https://law.stanford.edu/wp-
content/uploads/2015/03/wilsons-rp27.pdf].

50. See 24th Annual Intellectual Property Scholars Conference, UC BERKELEY LAW (2024)
https://www.law.berkeley.edu/research/bclt/bcltevents/24th-annual-intellectual-property-scholars-
conference/
[https://web.archive.org/web/20260114132123/https://www.law.berkeley.edu/research/bclt/bcltevents/24
th-annual-intellectual-property-scholars-conference/].

51. Thave served as a consultant and an expert witness for the federal and state governments as well
as technology and entertainment firms. See Oracle (Barbados) Foreign Sales Corp. v. Commissioner, Nos.
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sponsorship drive, BCLT was on a sound financial foundation, with thirty law firms
contributing between $10,000 and $25,000 of unrestricted funds annually to support
our efforts.

The program had the added bonus of bridging the academic and practice
communities. Law firm representatives were speaking to students about career paths
and participating in our programs. As law firms from New York, Washington, D.C.,
and Boston set up Bay Area offices, BCLT sponsorship enabled them to quickly get
involved with the Bay Area technology law community.

7. Expanding Interests and Projects

With affirmance of the Lotus case by an equally divided vote at the Supreme Court,
it appeared that the software copyright war had resolved in a propitious manner.>?
marked the occasion by writing An Epitaph for Traditional Copyright Protection of
Network Features of Computer Software, and was looking forward to moving on to new
adventures.>® With the internet taking off, there was no shortage of interesting projects

to pursue.

13298-98, 13299-98, 13300-98, 13301-98 (T.C. consolidated Jan. 13, 1999) (expert witness on Behalf of the IRS
(licensing of intellectual property)); Microsoft Corp. v. Commissioner, No. 16878-96, 1998 Tax Ct. Memo
LEXIS 56 (T.C. Feb. 10, 1998) (expert witness on Behalf of the IRS (licensing of intellectual property)); United
States v. Microsoft Corp., Civil Action No. 98-1232 (TPJ), Civil Action No. 98-1233 (TPJ), 1998 U.S. Dist.
LEXIS 14231, (D.D.C. Sep. 14, 1998) (consultant to States’ Attorneys General)); Lucasfilm Ltd & Ors v.
Ainsworth & Anor [2008] EWHC (Ch) 1878 (expert witness on behalf of Lucasfilm); F.B.T. Prods., LLC v.
Aftermath Recs., 621 F.3d 958 (9th Cir. 2010) (consultant for F.B.T. Productions); Mattel, Inc. v. MGA Ent.,
Inc., 616 F.3d 904 (9th Cir. 2010) (consultant for MGA Entertainment); Williams v. Gaye, 895 F.3d 1106 (9th
Cir. 2018) (consultant for Gaye family).

I have only once taken on the role of counsel for client. [ represented a software developer (Robin
Antonick) whom [ believed was unfairly treated by the technology company that commercialized his work.
See Reply Brief for Petitioner, Robin Antonick v. Elec. Arts Inc., 841 F.3d 1062 (9th Cir. 2016); Peter S. Menell,
David Nimmer & Kevin Green, Why the Ninth Circuit’s Antonick v. Electronic Arts Case Is an Ideal Vehicle for
Addressing the Circuit Split over Admissibility of Expert Testimony in Software Copyright Cases (Oct. 27, 2017) (UC
Berkeley Public Law Research Paper); Peter S. Menell, David Nimmer & Kevin Kevin Green, Distinguishing
Mayor McCheese from Hexadecimal Assembly Code for Madden Football: The Need to Correct the 9th Circuit’s “Nutty”
Rule Barring Expert Testimony in Software Copyright Cases (Oct. 27, 2017) (UC Berkeley Public Law Research
Paper). My work on that case aligned with my scholarly views. See Shyamkrishna Balganesh & Peter S.
Menell, The Use of Technical Experts in Software Copyright Cases: Rectifying the Ninth Circuit’s “Nutty” Rule, 35
BERKELEY TECH. L.J. 663 (2020). I have not served as counsel of record for any other private clients and have
come to believe that law professors should not take such roles.

I have served as counsel of record in numerous cases in which I submitted amicus briefs on behalf
of myself and one or a few law professors. I have been lead author or co-lead author on those briefs and have
paid the costs of submitting those briefs myself. I have never been compensated or used BCLT, university,
or other funding for this work. The experience with the Lotus brief, see supra Section 1(A)(4), sensitized me
to importance of not signing on to amicus briefs without ensuring that I supported both the analysis and the
outcome.

52.See Lotus Dev. Corp. v. Borland Int1, Inc., 516 U.S. 233 (1996).

53.  Menell, supra note 18. The smoldering embers of the software copyright war reignited with
Oracle’s decade-long battle against Google over the use of JAVA APIs in the Android operating system. See
Peter S. Menell, Rise of the API Copyright Dead?: An Updated Epitaph for Copyright Protection of Network and
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As the intellectual property field increasingly looked to economics research, I
prepared several encyclopedia chapters on the law and economics of intellectual
property law.>* I also co-authored books and casebooks on environmental law>> and
property law.>® Two new opportunities, however, would significantly shape my career

and the themes in this article.

a. Entertainment Law

As BCLT was taking off, students approached me about expanding our curriculum
to encompass entertainment law. I asked my colleagues if they had any interest, but
found no takers. My work in the software copyright field had piqued a broader interest
in copyright law and I could see that the second wave of the digital revolution—the
internet—was bringing content distribution and Hollywood more directly into play.
This decision expanded my appreciation of the creators and industries that contribute
to culture, social change, and economic growth. I soon found myself teaching,
researching, and advising on entertainment law and the copyright issues affecting
artists and content companies®” in addition to my long-standing work in the digital

technology field.

b.  Judicial Education

Of perhaps most importance to my career, I learned in late 1997 that the Federal
Judicial Center (FJC)—which was responsible for, among other duties, training federal
judges—was looking to develop intellectual property programming to aid judges in
taking on the growing wave of intellectual property cases hitting the federal judiciary
shore. [ offered to assist. My timing was opportune. After a background check, the FJC’s
judicial education staff asked me to plan a multi-day program for federal judges to be
held at Berkeley the following spring.

Functional Features of Computer Software, 31 HARV. J. L. & TECH. 305 (monograph for Special Issue: Software
Interface Copyright (2018)). The case would eventually make its way to the Supreme Court. See Google LLC
v. Oracle Am., Inc., 593 U.S. 1 (2021). I expedited publication of the monograph so as to provide a thorough
background to this complex case.

54.  PETER S. MENELL & SUZANNE SCOTCHMER, 2 HANDBOOK OF LAW AND ECONOMICS (A. Mitchell
Polinsky & Steven Shavell eds., 2007); PETER S. MENELL, INTERNATIONAL ENCYCLOPEDIA OF THE SOCIAL &
BEHAVIORAL SCIENCES (2001); 2 PETER S. MENELL, ENCYCLOPEDIA OF LAW & ECONOMICS (2000).

55.  See ENVIRONMENTAL LAW (Peter S. Menell ed., International Library of Essays in Law and Legal
Theory Ser. No. 2, 2002); see also PETER S. MENELL & RICHARD B. STEWART, ENVIRONMENTAL LAW AND
POLICY (1994). I would later merge my interests in intellectual property and environmental law. See PETER S.
MENELL & SARA TRAN, INTELLECTUAL PROPERTY, INNOVATION, AND THE ENVIRONMENT (2014).

56. JOHN P. DWYER & PETER S. MENELL, PROPERTY LAW AND POLICY: A COMPARATIVE
INSTITUTIONAL PERSPECTIVE (1998).

57.  See Peter S. Menell, Reflections on Music Copyright Justice, 49 PEPP. L. REV. 533 (2022) (chronicling
some of my projects in the music and entertainment law field).
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I assumed that most federal judges were acquainted with intellectual property law
and therefore submitted a draft proposal modeled after the academic conferences and
workshops that | had been accustomed to organizing and attending. The FJC staff soon
responded that most judges had only limited knowledge of intellectual property law
and that they were looking for a comprehensive training program that combined
coverage of intellectual property law with case management, not academic critiques of
emerging jurisprudence or policy reform proposals.

Going back to the drawing board, I drew on my Silicon Valley and Los Angeles
intellectual property litigation community contacts. I enlisted Judge Ronald Whyte
(who was developing the Northern District of California’s Patent Local Rules) and
leading intellectual property treatise authors (David Nimmer and Professor J. Thomas
McCarthy) for the intellectual property “Dream Team.” The program wove innovative
presentation materials together with simulations of judicial intellectual property
proceedings (a claim construction hearing, a trademark preliminary injunction
hearing, a music copyright simulation) to synthesize a highly integrated, interactive,
and engaging training program. In May 1998, forty federal judges convened at UC
Berkeley. The evaluations praised the program, and the FJC soon invited me to reprise
the program the following year (and for the next twenty-seven years).

I have devoted one to two months annually since that time to organizing more
than sixty IP training programs for the federal judiciary, including a webinar series
during the pandemic. This led me to lead the development of intellectual property case
management treatises®® as well as collaborate with the World Intellectual Property
Organization on an international patent case management guide.>® The opportunity to
work closely with so many judges shaped my appreciation of the challenges facing the
judiciary and led to my co-founding the Berkeley Judicial Institute and writing about
judiciary reform.®® Of most importance to this article, this work sharpened my
understanding of the interpretive/normative distinction so central to the rule of law
and the role of judges.

8. Reflections on the Early Career

The first decade of my academic career exceeded what [ had imagined when I
embarked on this path. My intellectual property scholarship was having influence,

58. MENELLET AL., TRADE SECRET CASE MANAGEMENT_]UDICIAL GUIDE, supra note 14; KATHI VIDAL
ET AL., PATENT MEDIATION GUIDE (2019),’ MENELL ET AL., PATENT CASE MANAGEMENT JUDICIAL GUIDE,
supra note 14; PETER S. MENELL ET AL., SECTION 337 PATENT INVESTIGATION MANAGEMENT GUIDE (1st ed.,
2012; 2nd ed. 2023).

59. PETER S. MENELL & ALLISON SCHMITT, U.S. CHAPTER, WORLD INTELLECTUAL PROPERTY
ORGANIZATION (WIPO) PATENT CASE MANAGEMENT JUDICIAL GUIDE (2023).

60.  See Peter S. Menell & Ryan Vacca, Charting a Path for Federal Judiciary Reform, 108 CAL. L. REV.
789 (2020) (lead article for Symposium: Judiciary Reform).
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BCLT was off to a successful start and had achieved a sustainable, independent funding
model, and the judicial education role was an entirely unexpected and rewarding role.
I was still teaching and writing in law and economics, property law, and environmental
law and policy, but running BCLT and teaching and researching intellectual property
law were taking up a growing portion of my bandwidth. BCLT stood at the center of a
crucial set of crossroads: the academic and practitioner communities; the academic and
judicial communities; the academic and Washington policy communities; and the
content (southern California) and technology (northern California) communities. A
new set of opportunities, challenges, and experiences was beginning to unfold, leading
to a deep schism within the copyright scholarly community. I soon found myself stuck
in the middle.

B. THEINTERNET REVOLUTION AND THE ACADEMIC REALIST TURN

During the 1990s, the tectonic plates of the information technology industry were
shifting as the internet came to life. Many great things, such as affordable and
increasingly powerful microcomputers, search engines, Wikipedia, eBay, news
websites, and smart(ish) mobile phones, as well as some more controversial
developments, such as parasitic filesharing services, emerged. The dot-com bubble was
inflating. The next decade would witness the most dynamic period in intellectual
property law history, not to mention a massive shift in the sources of America’s
economic prosperity.

To understand the shifting copyright landscape during this era, it is important to
trace the emergence of the copyleft movement, a counter-narrative to copyright
protection that took hold in the copyright academy and the technology sector. This
phalanx of scholars, nongovernmental organization (“NGO”) lawyers, and technology
company counsel played a growing role in both the legislative process and the courts.
Although I had been close to several copyleft pioneers through the software copyright
battles, I did not wholeheartedly embrace their growing skepticism of copyright
protection in general. Nor did I align with copyright maximalists who sought to protect
traditional business models from technological advance. I came to see the opportunity
for symbiotic technological change that could promote internet commerce, freedom of
expression, and greater market reach for creators.

A battle over the very survival of copyright protection unfolded at the turn of the
millennium. Moreover, the copyleft movement drove many professors to leave behind
the academic values of independent, objective, and scrupulous analysis and pursue
zealous advocacy. By 2012, copyright protection in cyberspace had largely held, and a
dynamic, symbiotic ecosystem built around copyright law and norms took shape. But
the effects of this tumultuous period would undermine core academic values.
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1. The Emergence of the Copyleft Movement

Beginning in the 1970s, technological advances in consumer electronics and
computer technology empowered consumers and users to exercise greater agency in
the use of copyrighted works. These interests combined with an emerging electronic
libertarian philosophy. These forces coalesced in the 1990s to form a populist
movement that came to view copyright protection skeptically. The content industries
reasonably feared that the coming wave of technology could decimate their business
models and mounted a lobbying campaign to shore up copyright protections. The
computer and software industries as well as an emerging online services industry joined
the policy debate, assisted by a phalanx of constitutional and copyright scholars
developing the copyleft counter-narrative. Big Tech corporate interests would
eventually co-opt the cyberlibertarian and copyleft idealists.®! Authors, musicians,
filmmakers, artists, and other creative professions were somewhat lost in the tumult.
By the turn of the millennium, a polarized and explosive ecosystem had developed in
both the online marketplace and the copyright scholarly community.

a.  Technological and Social Forces

The roots of the copyleft movement trace to the development of electronic copying
and creation technologies, grassroots software developer communities, and charismatic
libertarian voices.

i The Emergence of Home Copying and Production Technology

Consumer empowerment would come to play a significant role in the copyleft
movement. The entertainment and mass media industries that dominated culture in
the mid-twentieth century—sound recording, film, radio, and television—curated and
delivered content to passive consumers. Recorded music was delivered on fixed discs,
radio was packaged by disc jockeys, and television was programmed. The technology
of the early content industries was one-directional.

With advances in electronics, transistors, and microcomputers in the 1960s, that
controlled directionality gradually gave way to consumer involvement and ultimately
substantial consumer control over access to and production of creative works. Tape
recorders enabled users to record music in their own home. The Moog synthesizer,
introduced in the late 1960s, provided the means for keyboardists to play with and
compose sound in new and creative ways.®?> With affordable cassette home tape

61.  See Devolution II, supra note 4.
62. See Jennifer Gersten, The Moog Synthesizer's Dynamic Musical History, WQXR (Apr. 11, 2017),

https://www.wgxr.org/story/moog-synthesizers-dynamic-musical-history/
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recording technology, listeners gained agency. By the 1970s, music fans could produce
mixtapes—their own curation of their favorite music. They could play these tapes on
car stereos. Sony’s Betamax video cassette recorder (“VCR”), introduced in 1975,
enabled wealthy households to record television shows and watch them on their
schedules, not those set by the broadcasters.®® The Sony Walkman, introduced in 1979,
provided an affordable device for listening to music anywhere.**

Cassette technology posed only a modest threat to record sales. Copying tapes was
time consuming, and there was fidelity loss in each generation of copies.®> VCR
technology, however, upended the motion picture industry’s plan to introduce a
videodisc player and sell pre-recorded videodiscs, sparking the first lawsuit in which
content owners alleged that the manufacturer of a consumer device was indirectly liable
for copying by end-users of the device.®® And although the early version of the Sony
Betamax device did not enable users to easily skip commercials, that eventuality was
foreseeable and threatened to undermine the broadcasting industry’s advertising-based
revenue model.

The lawsuit awakened the consumer electronics industry and consumers to the
tension between consumer rights and copyright protection. Founded in 1981
principally funded by consumer electronics manufacturers, the Home Recording Rights
Coalition sought to secure and protect consumer rights to access and record radio and
television broadcasts.’” The litigation over the VCR, the first copyright case to reach
the Supreme Court following passage of the 1976 Copyright Act, galvanized public
opinion.®® The Supreme Court’s decision held that consumers’ time-shifting of

television broadcasting was fair use but did not resolve the status of archiving.®

[https://web.archive.org/web/20251205162551/https://www.wqxr.org/story/moog-synthesizers-
dynamic-musical-history/].

63.  See Sony History at part 2, ch. 2, SONY,
https://www.sony.com/en/Sonylnfo/Corporatelnfo/History/SonyHistory/
[https://web.archive.org/web/20251205163050/https://www.sony.com/en/Sonylnfo/ Corporatelnfo/Hist
ory/SonyHistory/] (last visited Dec. 5, 2025).

64. Id atpart 2, ch. 6.

65. See COPYRIGHT AND HOME COPYING, supra note 19. Nonetheless, the RIAA succeeded in
persuading Congress to ban record rentals. See Rental Record Act of 1984, Pub. L. No. 98-450, 98 Stat. 1727
(amending 17 U.S.C.§§109, 115); Ryan Vacca, Expanding Preferential Treatment Under the Record Rental
Amendment Beyond the Music Industry, 11 LEWIS & CLARK L. REV. 605, 612-13 (2007) (describing the concern
that record stores were renting phonorecords at the time that cassette tapes were readily available).

66. See Peter S. Menell & David Nimmer, Unwinding Sony, 95 CAL. L. REV. 941, 945-46 (2007); Sony
Corp. of Am. v. Universal City Studios, 464 U.S. 417 (1984).

67. See Home Recording Rights Coalition, WIKIPEDIA,
https://en.wikipedia.org/wiki/Home_Recording_Rights_Coalition
[https://web.archive.org/web/20251003085107/https://en.wikipedia.org/favicon.ico] (last visited Oct. 7,
2025).

68.  See Sony, 464 U.S. 417.

69. Id. at 456.



2025] ON THE DEVOLUTION OF COPYRIGHT SCHOLARSHIP: PART I 207

Consequently, the Court addressed whether Sony could be held indirectly liable.
Drawing on the “historic kinship” of patent and copyright law, the Court engrafted
patent law’s staple article of commerce provision—immunizing sellers of products
“suitable for substantial noninfringing use”® from contributory liability—onto
copyright law.”!

The introduction of compact disc (“CD”) technology in the mid-1980s provided
consumers with digital recordings—a breakthrough in fidelity, resilience, and
convenience. Within a decade, this format would largely displace vinyl and cassette
sales.”? While the record industry profited handsomely from this new format, it came
to fear that digital recordings could result in viral piracy. Unlike analog media such as
vinyl and cassette, digital media could be recorded and re-recorded without any loss of
fidelity. When Sony introduced consumer digital audio tape (‘“DAT”) technology in the
late 1980s, the recording industry and the consumer electronics industry came together
to support the Audio Home Recording Act (“AHRA”),” clearing DAT’s entry onto the
market while deterring piracy.”*

Although the AHRA soon became obsolete, a new generation of microcomputers
provided the means for playing, storing, and burning CDs without encryption or other
technological protection. Advances in computer storage and speeds, as well as data
compression—most notably the MP3 format—would enable consumers to transfer
files to portable MP3 players. The internet unleashed content owners’ greatest fear—
effortless, widespread, viral distribution of music files.

ii.  The Open Source Movement, the Interoperability Movement, and
Electronic Freedom

Developments in the computer industry paralleled the shift of control in the
consumer electronics marketplace. Computer programmers sought greater control
over the use of the rapidly developing computer systems being released by computer
manufacturers. In addition, recognizing the importance of network effects, new
entrants to the computer hardware, peripheral device, and software markets sought to
develop interoperable technologies.

70.  Id at 439;35 U.S.C.§271(c).

71.  See infra Section II(B)(3)(e) (tracing the legislative history of the 1976 Act to uncover Congress’s
intent regarding indirect copyright liability).

72.  Felix Richter, From Tape to Tidal: Four Decades of U.S. Music Sales, Statista (June 24, 2022),
https://www.statista.com/chart/17244/us-music-revenue-by-format/
[https://web.archive.org/web/20251205164403/https://www.statista.com/chart/17244/us-music-revenue-
by-format/].

73.  Audio Home Recording Act, Pub. L. No. 102—563, 106 Stat. 4237.

74.  SeeJoel L. McKuin, Home Audio Taping of Copyrighted Works and the Audio Home Recording Act of
1992: A Critical Analysis, 16 HASTINGS COMM. & ENT. L. J. 311, 321-22 (1994).
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1. The Open Source Movement

Apart from the early copyright litigation over computer software in the early
1980s, tight control by computer manufacturers on the distribution of source code—
human readable versions as distinguished from object or binary code—and restrictive
software licenses sparked a backlash against intellectual property protection for
computer software among computer researchers.”” Beginning in the early 1980s,
Richard Stallman, a researcher in MIT’s Artificial Intelligence Laboratory, rallied
programmers to develop a non-proprietary version of UNIX, a widely used computer
operating system controlled by AT&T.”® Stallman established the Free Software
Foundation (“FSF”) to promote users rights to use, study, copy, modify, and
redistribute computer programs.”” Stallman propounded a broader conception of
freedom for the digital revolution: “free as in speech, not as in beer.””® The phrase
emphasized the importance of liberty to run, copy, distribute, study, change and
improve software, as distinguished from a free good, as in a complimentary beverage.

FSF developed the General Public License (“GPL”) to ensure that programs would
remain non-proprietary and that users would be free to run, study, share (copy), and
modify the software as long as the users permit the use of any derivative works on the
same terms.”® This inversion of control from initial developers to users spawned the

term “copyleft,” which is often represented as a backwards or reversed “c” in a circle.®

75. See  Staff and  Board:  Richard M. Stallman, FREE ~ SOFTWARE  FOUND.,
https://www.fsf.org/about/staff-and-board
[https://web.archive.org/web/20251104231319/https://www.fsf.org/about/staff-and-board] (last visited
Nov. 4, 2025); see generally Peter S. Menell, Economic Analysis of Network Effects and Intellectual Property, 34
BERKELEY TECH. L.J. 219, 260-64 (2019) (tracing the history of the free and open source movement).

76. Researchers at M.I.T., AT&T, and General Electric developed UNIX in the late 1960s and early
1970s and it became a foundation for modern computer operating system design. See UNIX, BRITANNICA,
https://www.britannica.com/technology/UNIX
[https://web.archive.org/web/20251104232008/https://www.britannica.com/topic-
content/page/482290/2] (last visited Nov. 4, 2025); Marshall Kirk McKusick, Twenty Years of Berkeley Unix:
From AT&T Owned to Freely Redistributable, in OPEN SOURCES: VOICES FROM THE OPEN SOURCE REVOLUTION
31, 36-39 (Chris DiBona & Sam Ockman eds.,1999).

77.  See McKusick, supra note 76.

78.  See Amy Harmon, The Rebel Code, N.Y. TIMES MAG., Feb. 21, 1999, at 34; Gratis versus libre,
Wikipedia, https://en.wikipedia.org/wiki/Gratis_versus_libre
[https://web.archive.org/web/20251115152401/https://en.wikipedia.org/wiki/Gratis_versus_libre]  (last
visited Nov. 15, 2025).

79.  See Brian W. Carver, Share and Share Alike: Understanding and Enforcing Open Source and Free
Software Licenses, 20 BERKELEY TECH. L. J. 443 (2005). GPL software “infects” derivative works and spreads,
like a virus, through the ecosystem—Iiberating computer software from proprietary rights.

80.  See Copyleft, WIKIPEDIA, https://en.wikipedia.org/wiki/Copyleft
[https://web.archive.org/web/20251115152817/https://en.wikipedia.org/wiki/Copyleft] (last visited Nov.
15, 2025).
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Stallman set forth a task list for the development of a viable UNIX-compatible
open-source operating system.?! Programmers throughout the world voluntarily
contributed to this effort and by the late 1980s, they had assembled most of the
components. The project reached fruition in 1991 when Linus Torvalds developed a
UNIX-compatible kernel—the central core of the operating system.’? Torvalds
structured the evolution of his component on the GPL model. The resulting UNIX-
compatible free software program, dubbed “Linux,” gradually gained widespread use
and spread the open-source model through important sectors of the computer software
industry.®

The “open source” movement emerged as a middle ground between proprietary
software distribution and the “free” software movement. Like Linux, the open source
movement traces its roots to efforts to liberate UNIX. In the mid-1970s, Ken
Thompson at UC Berkeley spearheaded an effort by Berkeley faculty and students to
enhance UNIX capabilities.3* In contrast to the GPL, the Berkeley Software
Development (“BSD”) project offered its software on a “permissive” basis: Licensees
could distribute modifications of the BSD software whether or not the modifications
were freely licensed.®> Nonetheless, the licensee was still obliged to obtain a license
from AT&T for the underlying UNIX code.

As the internet took off in the late 1990s, a growing number of hardware and
software vendors embraced “free” and “open-source” development and distribution
strategies.?® They saw these non- or less-proprietary licensing models as means to
prevent Microsoft from expanding its influence into the internet and other platform
technologies while simultaneously promoting competition and innovation. There is
now a wide variety of permissive open-source licensing models. Free (GPL) and open-
source software play strong and increasing roles in network technologies, such as
operating systems (e.g., Linux), internet infrastructure (e.g., Apache Web Server), and
mobile devices (e.g., Android), but have been less successful in penetrating consumer

81.  See Richard Stallman, The GNU Project, GNU OPERATING SYs.,
https://www.gnu.org/gnu/thegnuproject.html [https://perma.cc/CZ6Y-QWPT] (last visited Nov. 4, 2025).

82.  See Linux, WIKIPEDIA, https://en.wikipedia.org/wiki/Linux [
https://web.archive.org/web/20251115153247/https://en.wikipedia.org/wiki/Linux] (last visited Nov. 4,
2025).

83.  See STEVEN WEBER, THE SUCCESS OF OPEN SOURCE (2005).

84.  See Berkeley Software Distribution, WIKIPEDIA,
https://en.wikipedia.org/wiki/Berkeley_Software_Distribution
[https://en.wikipedia.org/wiki/Berkeley_Software_Distribution] (last visited Oct. 8, 2025).

85.  See Permissive Software License, WIKIPEDIA,
https://en.wikipedia.org/wiki/Permissive_software_licence
[https://web.archive.org/web/20251009021325/https://en.wikipedia.org/wiki/Permissive_software_licen
se] (last visited Oct. 8, 2025).

86.  See WEBER, supra note 83.
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as opposed to programmer-centric product areas. Notwithstanding the proliferation of
free and open-source licenses, there have been relatively few litigated disputes.

2. American Committee for Interoperable System

In parallel with the open software movement's grassroots effort, a consortium of
more than twenty hardware and software industry companies formed the American
Committee for Interoperable System (“ACIS”) in 1984 to advocate for “policies and
principles of intellectual property law that provide a balance between rewards for
innovation and the belief that computer systems developed by different vendors must
be able to communicate fully with each other.”®” The consortium worked on developing
standards to ensure that different systems could communicate and operate together
effectively. As the copyright litigation over interoperability unfolded in the 1990s,
ACIS filed amicus briefs.?® It also became involved in legal and policy debates about

interoperability throughout the world.*

b.  The Electronic Freedom Foundation

In 1990, the U.S. Federal Bureau of Investigation (“FBI”)’s monitoring of computer
networks brought together an unusual consortium of early online enthusiasts: retired
Wyoming rancher, and LSD-inspired®® Grateful Dead lyricist, and cyberlibertarian

John Perry Barlow;’! early Sun Microsystems engineer and civil libertarian John

87. Fact Sheet, American Committee for Interoperable System (ACIS) (Aug. 3, 1992),
https://ccianet.org/wp-content/uploads/2014/10/ ACIS-Letter-to-Clinton-Admin-1992.pdf
[https://web.archive.org/web/20251009023954/https:// ccianet.org/wp-content/uploads/2014/10/ ACIS-
Letter-to-Clinton-Admin-1992.pdf]. Sun Microsystems took a leadership role in ACIS. In an audacious
opportunist corporate move, Oracle Corporation would later acquire Sun Microsystems and institute a
lawsuit against Google over the Android operating system’s interoperability with Sun’s Java platform. See
Menell, Rise of the API Copyright Dead, supra note 53, at 345-74.

88.  See, e.g, Brief Amici Curiae of American Committee for Interoperable Systems and Computer &
Communications Industry Association in Support of Respondent, Lotus Dev. Corp. v. Borland Int’, Inc.,15
U.S. 1191 (1995) (No. 94-2003).

89.  See JONATHAN BAND, INTERFACES ON TRIAL 3.0: GOOGLE V. ORACLE AMERICA AND BEYOND 15,
26, 36, 91-92 (2021) (noting that ACIS “filed amicus briefs in Computer Associates v. Altai, Lotus v. Borland, and
numerous other cases where it argued that copyright did not extend to interface specifications”); JONATHAN
BAND & MASANOBU KATOH, INTERFACES ON TRIAL 2.0, 33-34, 75-76, 170-74, 179-80 (2011); JONATHAN
BAND & MASANOBU KATOH, INTERFACES ON TRIAL: INTELLECTUAL PROPERTY AND INTEROPERABILITY IN
THE GLOBAL SOFTWARE INDUSTRY 120-23, 128, 137, 161-63, 188, 192-93, 304-08 (1995).

90. See Aaron Davis, Wyoming’s Estimated Prophet: John Perry Barlow, BUCKRAIL (Feb. 8, 2018)
(discussing Barlow’s LSD fascination), https://buckrail.com/wyomings-estimated-prophet-john-perry-
barlow/ [https://web.archive.org/web/20251009040057/https://buckrail.com/wyomings-estimated-
prophet-john-perry-barlow/].

91.  See John Perry Barlow, WIKIPEDIA, https://en.wikipedia.org/wiki/John_Perry_Barlow
[https://web.archive.org/web/20251009040459/https://en.wikipedia.org/wiki/John_Perry_Barlow] (last
visited Oct. 9, 2025). Inspired by the 1950s Beatnik movement, the Grateful Dead came to epitomize the
psychedelic, escapist counterculture of  the 1960s. See Deadhead, WIKIPEDIA,
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Gilmore;*? and software entrepreneur (co-founder of Lotus Development Corp.) and
philanthropist Mitch Kapor.”* After Barlow posted an account of the FBIs
investigation of software piracy on The WELL (“Whole Earth ‘Lectronic Link”), one
of the first virtual communities,’ the three joined forces to form the Electronic
Frontier Foundation (“EFF”).%

EFF aimed to leverage internet civil liberties issues®® as part of a plan to “hack
government” and bring about an open society.”” As journalist Joshua Quittner
characterized EFF’s formative years, the EFF founders were “the Merry Pranksters,
those apostles of LSD, who tripped through the 1960s.”® The “former acid-heads
turned millionaires: ideologues who came of age during the 1960s, then proved
themselves in the marketplace.” They envisioned a utopian society in which the
internet would “overcome the advantages of economies of scale . . . so the big guys don’t
rule.”®® Political parties would become obsolete if “open networks enable people to

https://en.wikipedia.org/wiki/Deadhead
[https://web.archive.org/web/20251009042018/https://en.wikipedia.org/wiki/Deadhead] (last visited Oct.
9, 2025). The Grateful Dead’s first show was at one of Ken Kesey’s Acid Tests. See Acid Tests, WIKIPEDIA,
https://en.wikipedia.org/wiki/Acid_Tests
[https://web.archive.org/web/20251009042713/https://en.wikipedia.org/wiki/Acid_Tests] (last visited
Oct. 9, 2025). These experiences “gave [the band] glimpses into the form that follows chaos.” Michael Kaler,
The Grateful Dead’s Spiritual Context— The Acid Tests and Afterwards, in DAUGHTER'S GRIMOIRE, GET SHOWN
THE LIGHT189 (2006), The Grateful Dead’s improvisational style grew out of the members’ and audiences’
shared, often drug-mediated, experience. The band’s “shows were the sacrament . . . rich and full of blissful,
transcendent musical moments that moved the body and enriched the soul.” BLAIR JACKSON, GARCIA: AN
AMERICAN LIFE 219 (1999).

92.  See John Gilmore, ELEC. FRONTIER FOUND., https://www.eff.org/about/board/john-gilmore
[https://web.archive.org/web/20251105010237/https://www.eff.org/about/board/john-gilmore] (last
visited Nov. 4, 2025).

93. See  Mitchell ~ Kapor, ~LONG Now,  https://longnow.org/people/mitchell-kapor/
[https://web.archive.org/web/20251108185835/https://longnow.org/people/mitchell-kapor/] (last visited
Nov. 4, 2025).

94.  See Joshua Quittner, The Merry Pranksters Go to Washington, WIRED (June 1, 1994),
https://www.wired.com/1994/06/eff
[https://web.archive.org/web/20251010012206/https://www.wired.com/1994/06/eff/];  What is The
WELL, WELL.COM, https://www.well.com/about-2/
[https://web.archive.org/web/20251108190022/https://www.well.com/about-2/] (last visited, Nov. 4,
2025); FRED TURNER, FROM COUNTERCULTURE TO CYBERCULTURE: STEWART BRAND, THE WHOLE EARTH
NETWORK, AND THE RISE OF DIGITAL UTOPIANISM 73-81 (2006) (tracing Stewart Brand 1968 WHOLE EARTH
CATALOG to countercultural values, rejection of hierarchy, and enthusiasm for technology); id. at 162 (noting
the influence of The WELL on John Perry Barlow).

95.  See Electronic Frontier Foundation, Wikipedia,
https://en.wikipedia.org/wiki/Electronic_Frontier_Foundation
[https://web.archive.org/web/20251113031407/https://en.wikipedia.org/wiki/Electronic_Frontier_Found
ation] (last visited Nov. 15, 2025).

96.  Seeid.
97.  See Quittner, supra note 94.
98.  Seeid.

99.  Id. (quoting EFF board member Esther Dyson).
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organize ad hoc.”'® This cyberlibertarian movement opposed government
regulation.!%!

As the reality of building and funding a civil liberties law firm/lobbying
organization hit, EFF took on corporate donors, moved from Cambridge,
Massachusetts, to Washington, D.C., and hired inside-the-beltway operatives.%? Jerry
Berman, EFF’s Executive Director, learned the ropes as Chief Legislative Counsel for
the American Civil Liberties Union from 1978 to 1988, where he engaged in the rough
and tumble of inside-the-beltway politics./> Berman’s work on the Communications
Law Enforcement Assistance Act of 1994 (“CALEA”),'** which required
telecommunications companies to install specialized equipment and design their digital
facilities in a way that made it easy to wiretap, generated a backlash from EFF

105

members.'® Following Mr. Berman’s departure in 1994, EFF relocated to San

Francisco, where it received funding from and became more closely aligned with large

technology companies and the developing ISP industry.1%

100. Id.

101.  See Mitchell Kapor, Where Is the Digital Highway Really Heading? WIRED (Mar. 1, 1993),
https://www.wired.com/1993/03/kapor-on-nii/
[https://web.archive.org/web/20251115155617/https://www.wired.com/1993/03/kapor-on-nii/] (“Private,
not public. .. life in cyberspace seems to be shaping up exactly like Thomas Jefferson would have wanted:
founded on the primacy of individual liberty and a commitment to pluralism, diversity, and community.”);
TURNER, supra note 94, at 208 (“Its faith that the Internet constituted a revolution in human affairs
legitimated calls for telecommunications deregulation and the dismantling of government entitlement
programs elsewhere as well.”).

102.  Yasha Levine, All EFF'd Up: Silicon Valley’s Astroturf Privacy Shakedown, 40 THE BAFFLER 45, 52
(July 2018), https://thebaffler.com/salvos/all-effd-up-levine
[https://web.archive.org/web/20250907033329/https://thebaffler.com/salvos/all-effd-up-levine]; YASHA
LEVINE, SURVEILLANCE VALLEY: THE SECRET MILITARY HISTORY OF THE INTERNET, at 78 (2018).

103.  See Quittner, supra note 94; Levine, All EFF'd Up, supra note 102 (commenting that “Berman was a
Beltway insider who in the 1980s was at the center of a push to turn the ACLU into a big business lobby and
an ally of intelligence agencies and right-wing political interests. Among other things, the Berman-era ACLU
defended Big Tobacco from regulations on advertising and worked with the National Rifle Association to
fight electronic collection of arrest data by the Department of Justice for background checks to deny firearms
licenses.”).

104.  Pub. L. No. 103-414, 108 Stat. 4279 (codified at 47 U.S.C. §§ 1001-1010).

105.  See Levine, All EFFd Up, supra note 102.

106.  See Electronic Frontier Foundation, BRITANNICA, https://www.britannica.com/topic/Electronic-
Frontier-Foundation
[https://web.archive.org/web/20250806190512/https://www.britannica.com/topic/Electronic-Frontier-
Foundation] (last visited Nov. 15, 2025) (observing that “[b]ecause of internal tensions, the EFF underwent
a variety of reorganizations. Disagreements over the experiences in Washington caused a major shake-up in
1994-95, during which then-executive-director Jerry Berman was fired and co-founder Mitch Kapor left the
organization. The EFF then moved its offices to San Francisco, greatly in debt and with a significantly
reduced staff.”); Levine, All EFF'd Up, supra note 102; Electronic Frontier Foundation (EFF), INFLUENCE WATCH,
https://www.influencewatch.org/non-profit/electronic-frontier-foundation-eff
[https://web.archive.org/web/20251105235203/https://www.influencewatch.org/non-profit/electronic-
frontier-foundation-eff] (last visited Nov. 15, 2025) (noting that EFF received donations from large
technology businesses such as IBM, Microsoft, and Bell Atlantic).
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Barlow’s 1994 essay, The Economy of Ideas, expanded EFF’s mission into intellectual
property policy.!%” His subtitle “A Framework for Patents and Copyrights in the Digital
Age” noted parenthetically that “[e]verything you know about intellectual property is
wrong.”1% Barlow equated Thomas Jefferson’s recognition that knowledge cannot “in
nature” be property!® with Stewart Brand’s quip that “Information Wants to Be
Free.”!"® Drawing on the Grateful Dead’s success in encouraging fans to make and
distribute bootleg recordings as a way to drive tour and merchandising revenue,!
Barlow questioned the need for copyright protection.’” He extrapolated those
propositions to conclude that intellectual property was foolhardy and should not be
enforceable on the internet.!®

107. John  Perry Barlow, The Economy of Ideas, WIRED (Mar. 1, 1994),
https://www.wired.com/1994/03/economy-ideas/
[https://web.archive.org/web/20251005072547/https://www.wired.com/1994/03/economy-ideas/].

108. Id

109.  See Letter from Thomas Jefferson to Isaac McPherson (Aug. 13, 1813), in 13 THE WRITINGS OF
THOMAS JEFFERSON 326, 334-35 (Andrew A. Lipscomb ed., 1903).

110.  See Information Wants to Be Free, WIKIPEDIA,
https://en.wikipedia.org/wiki/Information_wants_to_be_free.
[https://web.archive.org/web/20251012044751/https://en.wikipedia.org/wiki/Information_wants_to_be_
free] (last visited Oct. 12, 2025). Brand is a writer, environmental activist, founder and editor of the Whole
Earth  Catalog, and co-founder of The WELL. See Stewart Brand, WIKIPEDIA,
https://en.wikipedia.org/wiki/Stewart_Brand
[https://web.archive.org/web/20251011190414/https://en.wikipedia.org/wiki/Stewart_Brand] (last visited
Oct. 11, 2025). .The full quotation in context conveys a deeper, and more logical, meaning:

In fall 1984, at the first Hackers’ Conference, I said in one discussion session: “On the one hand
information wants to be expensive, because it’s so valuable. The right information in the right place
just changes your life. On the other hand, information wants to be free, because the cost of getting it
out is getting lower and lower all the time. So you have these two fighting against each other.”

See Information Wants to Be Free.. ., Roger Clark’s Web-Site,
http://www.rogerclarke.com/II/IWtbF.html
[https://web.archive.org/web/20251008082617/http://www.rogerclarke.com/Il/IWtbF.html] (last visited
Oct. 8, 2025).

111 See Barlow, supra note 107 (noting that “I don’t get any royalties on the millions of copies of my
songs which have been extracted from concerts, but I see no reason to complain. The fact is, no one but the
Grateful Dead can perform a Grateful Dead song, so if you want the experience and not its thin projection,
you have to buy a ticket from us. In other words, our intellectual property protection derives from our being
the only real-time source of it.”).

112, Seeid.

113, Seeid.
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Notwithstanding his selective and misleading reading of Jefferson!* and the
economics of intellectual property,!’> Barlow’s revolutionary prose attracted passionate
followers, including Fred von Lohmann!"*—who would go on to lead EFF’s copyright
litigation work and become Google’s Senior Copyright Counsel in 2010—Professor

117 and Professor Lawrence Lessig.!!

Pamela Samuelson,
In early 1996, John Perry Barlow, again extrapolating misleadingly from Thomas

Jefferson,”” issued “A Declaration of the Independence of Cyberspace.”?* Drawing

114.  Although Thomas Jefferson was initially skeptical of patents, Letter from Thomas Jefferson to
Jeudy de 'THommande (Aug. 9, 1787), in 12 THE PAPERS OF THOMAS JEFFERSON 11 (Julian P. Boyd et al. eds.,
1955), he came to recognize the importance of intellectual property and contributed to and supported the
nation’s early patent system. See Edward C. Walterscheid, The Use and Abuse of History: The Supreme Court’s
Interpretation of Thomas Jefferson’s Influence on the Patent Law, 39 IDEA 195 (1999); Justin Hughes, Copyright and
Incomplete Historiographies: Of Piracy, Propertization, and Thomas Jefferson, 79 S. Cal. L. Rev. 993, 998-99,1026—
34 (2006); P.J. Federico, Operation of the Patent Act of 1790, 18 J. PAT. OFF. SOC'Y. 237, 238 (1936); see also Letter
from Thomas Jefferson to James Madison (Aug. 1789), in 5 THE WORKS OF THOMAS JEFFERSON, at 113 (Ford
ed., 1895) (stating that he would have been pleased by an express provision in this form: “Art. 9. Monopolies
may be allowed to persons for their own productions in literature & their own inventions in the arts, for a
term not exceeding—years but for no longer term & no other purpose.”); Letter from Thomas Jefferson to
Oliver Evans (May 2, 1807), NAT'L ARCHIVES, https://founders.archives.gov/documents/Jefferson/99-01-
02-5538 [https://perma.cc/D62T-JERZ] (“Certainly an inventor ought to be allowed a right to the benefit of
his invention for some certain time. . . . Nobody wishes more than I do that ingenuity should receive a liberal
encouragement.”).

115.  Although the internet unquestionably diminished the costs of disseminating works and other
technological advances reduced the cost of creating many works of authorship, it was foolhardy to suggest
that authorship was costless.

116.  See Sharon Driscoll, The Open Internet, Congress, and Corruption: A Conversation with Larry Lessig,
STAN. LAWYER 78, 25 (2008) (quoting Fred von Lohmann that reading Barlow’s 1994 essay was his
“conversion moment”).

117.  See  Pamela  Samuelson, ~ EFF,  https://www.eff.org/about/board/pamela-samuelson
[https://web.archive.org/web/20250624130208/https://www.eff.org/about/board/pamela-samuelson]
(last visited June 24, 2025); Rebecca Jeschke, New Chair of EFF's Board of Directors: Renowned Legal Expert
Pamela  Samuelson, https://www.eff.org/deeplinks/2019/09/new-chair-effs-board-directors-renowned-
legal-expert-pamela-samuelson
[https://web.archive.org/web/20250820041812/https://www.eff.org/deeplinks/2019/09/new-chair-effs-
board-directors-renowned-legal-expert-pamela-samuelson] (last visited Aug. 20, 2025). Professor
Samuelson became an EFF Fellow in 1997. Pamela Samuelson, WIKIPEDIA,
https://en.wikipedia.org/wiki/Pamela_Samuelson
[https://web.archive.org/web/20250831161827/https://en.wikipedia.org/wiki/Pamela_Samuelson]  (last
visited Aug. 31, 2025) (EFF Public Policy Fellow (1997-2000), Board Member (2000), Vice Chair of Board
(2009-19), Chair, Board of Directors (since 2019)).

118.  See Driscoll, supra note 116 (noting that Lessig was then a member of the EFF Board).

119. See  Thomas  Jefferson  and  the  Declaration  of  Independence, = MONITCELLO,
https://www.monticello.org/thomas-jefferson/jefferson-s-three-greatest-achievements/the-
declaration/jefferson-and-the-declaration/
[https://web.archive.org/web/20251001222551/https://www.monticello.org/thomas-jefferson/jefferson-
s-three-greatest-achievements/the-declaration/jefferson-and-the-declaration/] (last visited Oct. 1, 2025)
(noting that Thomas Jefferson is considered the principal author of the Declaration of Independence).

120.  See John Perry Barlow, A Declaration of the Independence of Cyberspace, EFF (Feb. 6, 1996),
https://www.eff.org/cyberspace-independence
[https://web.archive.org/web/20251006051442/https://www.eff.org/cyberspace-independence]; ¢f David



2025] ON THE DEVOLUTION OF COPYRIGHT SCHOLARSHIP: PART I 215

rhetorical analogy to the United States Declaration of Independence, Barlow
proclaimed cyberspace as an open, borderless, free, and open domain beyond the
coercive powers of any government.!?! It read more like a bizarre remix of Karl Marx,
Friedrich Hayek, and Ludwig von Mises than Jefferson, and came to epitomize
“Internet Exceptionalism,” the view that the internet is, or at least ought to be, beyond
government regulation.!??

EFF would play a key role in leading the copyleft movement in the decades to
come. Its libertarian ideals were generally supportive of disruption and hacking. It
would work and align closely with Big Tech companies seeking to relax copyright
protections on the internet.!?* These companies also pursued business models that

124 in some instances with EFF’s support.!?> EFF would

undermined privacy protection,
also serve as catalyst for legal scholars seeking to influence policy and how courts

interpret copyright law based on John Perry Barlow’s vision. Getting ahead of the

Post & David Johnson, Law and Borders—The Rise of Law in Cyberspace, 48 STAN. L. REV. 1367 (1996)
(suggesting that the internet could be considered a sovereign virtual nation-state).

121.Barlow, A Declaration of the Independence of Cyberspace, supra note 120.

122.  In his classic 1831 work, DEMOCRACY IN AMERICA (Henry Reeve tr. 1876), Alexis de Tocqueville
described America as encompassing liberty, individualism, democracy, meritocracy, and laissez-faire
economics, which would come to epitomize “American exceptionalism,” a phrase that came into common
usage a century later. See American Exceptionalism, WIKIPEDIA,
https://en.wikipedia.org/wiki/American_exceptionalism
[https://web.archive.org/web/20251115161555/https://en.wikipedia.org/wiki/ American_exceptionalism]
(last visited Nov. 15, 2025); cf. KATIE HAFNER & MATTHEW LYON, WHERE WI1ZARDS STAY UP LATE: THE
ORIGINS OF THE INTERNET (1998) (tracing the internet’s revolutionary origins).

123.  See Levine, All EFFd Up, supra note 102 (discussing Google’s extensive lobbying operations and its
funding of academics, EFF, and many other NGOs to support its surveillance capitalism business plan; noting
in particular that “[a]s Google and other Silicon Valley companies began to use their wealth and power to
craft legislation and influence public debate, EFF emerged as a leading partner. And EFF’s 2004 defense of
the launch of Gmail offered a perfect opening for this new phase of the group’s lobbying career.”); LEVINE,
SURVEILLANCE VALLEY, supra note 102, at 135-36 (“Wired and EFF were extensions of the same larger
business-counterculture-New-Right network and ideology that emerged out of Stewart Brand’s Whole Earth.
That's where Wired's real cultural power lay: using cybernetic ideals of the counterculture to sell corporate
politics as a revolutionary act.”).

124.  See, e.g, STEVEN LEVY, IN THE PLEX: HOW GOOGLE THINKS, WORKS, AND SHAPES OUR LIVES 6
(2011) (observing that “Google professed a sense of moral purity—as exemplified by its informal motto, ‘Don’t
be evil'—but it seemed to have a blind spot regarding the consequences of its technology on privacy and
[intellectual] property rights”).

125.  See Levine, All EFFd Up, supra note 102 (describing EFF’s role in supporting Google’s effort to
quash California legislation that would have constrained Google’s emerging surveillance-based advertising
business); Jane Perrone, Google Free Email Faces Legal Challenge, GUARDIAN (Apr. 13, 2004),
https://www.theguardian.com/technology/2004/apr/13/internationalnews.onlinesupplement
[http://web.archive.org/save/https://www.theguardian.com/technology/2004/apr/13/internationalnews.
onlinesupplement]; CA Senator Drafts Anti-Google Bill, TECH MONITOR (Apr. 22, 2004)
https://www.techmonitor.ai/technology/ca_senator_drafts_anti_google_bill?cf-view
[https://web.archive.org/web/20251024220610/https://www.techmonitor.ai/technology/ca_senator_draft
s_anti_google_bill?cf-view] (reporting that many privacy advocates were “outraged” by Google’s Gmail
service; State Senator Liz Figueroa’s bill would “allow email providers to scan the content of outgoing email
or instant messages only with the express consent of the user”).
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126

story,'?® many scholars, investigative journalists, and whistleblowers place the decline

of American political institutions on surveillance capitalism and the excesses of

technology giants.!?’

¢.  The Emergence of the Copyleft Scholarly Community

Barlow’s vision took root within the legal academic community as the internet
took off in the mid-1990s. The self-proclaimed “copyleft” community reflected a variety
of perspectives ranging from those skeptical of overprotection of computer software to
those highly critical of copyright protection in general.!?8

The Digital Future Coalition (“DFC”) was formed to advocate “prosperous
information commerce” and “a robust shared culture.”?* Convened by copyright
scholar Professor Peter Jaszi, the DFC’s membership comprised educators, computer
and telecommunications industry associations, libraries, artists, software and hardware
producers, archivists, and scientists.’*® The DFC initially focused on participating in
deliberations over adapting copyright legislation to address the digital revolution.
Around this time, Professor Pamela Samuelson entered the political fray over what
would become the Digital Millennium Copyright Act of 1998.53!

Out of and from beyond the DFC community emerged a range of scholars
advocating for greater freedom to access, use, and adapt copyrighted works."*2 Many of

126.  See Devolution I, supra note 4.

127.  See, e.g, SHOSHANA ZUBOFF, THE AGE OF SURVEILLANCE CAPITALISM: THE FIGHT FOR A HUMAN
FUTURE AT THE NEW FRONTIER OF POWER (2019); CHRISTOPHER WYLIE, MINDF*CK: CAMBRIDGE
ANALYTICA AND THE PLOT TO BREAK AMERICA (2019);JONATHAN TAPLIN, MOVE FAST AND BREAK THINGS:
HOW FACEBOOK, GOOGLE, AND AMAZON CORNERED CULTURE AND UNDERMINED DEMOCRACY (2017);
LEVINE, SURVEILLANCE VALLEY, supra note 102.

128.  See Copyleft, supra note 80.

129.  See Letter from Peter Jaszi, Digital Future Coalition to the U.S. Copyright Office et al. (n.d.),
reprinted by U.S. COPYRIGHT OFF.,
https://www.copyright.gov/reports/studies/dmca/comments/Init009.pdf
[https://web.archive.org/web/20251024223018/https://www.copyright.gov/reports/studies/dmca/comme
nts/Init009.pdf] (last visited Oct. 24, 2025).

130.  See id.; Digital Future Coalition, WIKIPEDIA,
https://en.wikipedia.org/wiki/Digital_Future_Coalition
[https://web.archive.org/web/20240905001023/https://en.wikipedia.org/wiki/Digital_Future_Coalition]
(last visited Oct. 24, 2025).

131 See  Pamela  Samuelson, The  Copyright ~ Grab, ~WIRED  (Jan. 1,  1996),
https://www.wired.com/1996/01/white-paper/
[https://web.archive.org/web/20250801045229/https://www.wired.com/1996/01/white-paper/].

132.  See Yochai Benkler, Free as the Air to Common Use: First Amendment Constraints on Enclosure of the
Public Domain, 74 N.Y.U. L. REV. 354, 386-400 (1999); Rebecca Tushnet, Legal Fictions: Copyright, Fan Fiction,
and a New Common Law, 17 LOY. L.A. ENT. L.J. 651, 664-78 (1997); Neil Weinstock Netanel, Copyright and a
Democratic Civil Society, 106 YALE L.J. 283, 301-05 (1996); Brief for Concerned Law Professors Robert C.
Berry et al. as Amici Curiae Supporting Petitioners, Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569 (1994)
(No. 92-1292) (advocating a First Amendment defense for parody).



2025] ON THE DEVOLUTION OF COPYRIGHT SCHOLARSHIP: PART I 217

these scholars came to question the very notion of creativity based on what Professor
James Boyle characterized as the “romantic authorship” myth.!** Illustrating Boyle’s
point, Professor Jessica Litman in 1990 began an article with the provocative assertion
that “[a]rtists have been deluding themselves, for centuries, with the notion that they
create. In fact they do nothing of the sort.”3*

An emerging cadre of internet exceptionalists grappled with the implications of
cyberspace for law development and enforcement.!3 Professor Lawrence Lessig’s Code

”136 «

proclaimed that “Code Is Law.”¢ “Real space” is governed by “constitutions, statutes,

and other legal codes,” whereas software code, written by computer programmers, is

137

the law of cyberspace.®” Professor Lessig would soon mount a series of projects aimed

at fundamentally reshaping copyright protection.

133.  See JAMES BOYLE, SHAMANS, SOFTWARE, AND SPLEENS: LAW AND THE CONSTRUCTION OF THE
INFORMATION SOCIETY (1996); ROSEMARY J. COOMBE, THE CULTURAL LIFE OF INTELLECTUAL PROPERTIES:
AUTHORSHIP, APPROPRIATION, AND THE LAW 219-20, 283, 378 n.52, 379 n.56 (1998); RONALD V. BETTIG,
COPYRIGHTING CULTURE: THE POLITICAL ECONOMY OF INTELLECTUAL PROPERTY 33-68 (1996) (tracing the
ownership and control of culture and information to corporate interests); Peter Jaszi, On the Author Effect:
Contemporary Copyright and Collective Creativity, in THE CONSTRUCTION OF AUTHORSHIP: TEXTUAL
APPROPRIATION IN LAW AND LITERATURE 29, 29-30 (Martha Woodmansee & Peter Jaszi eds. 1994) (quoting
Michel Foucault, What Is an Author?, in TEXTUAL STRATEGIES: PERSPECTIVES IN POST-STRUCTURAL
CRITICISM 141, 141 [Josue V. Harari ed., 1979]) (discussing Michel Foucault’s questioning of the emergence
of “authorship” as a “privileged moment of individualization in the history of ideas”). But see Mark A. Lemley,
Romantic Authorship and the Rhetoric of Property, 75 TEX. L. REV. 873, 877-85 (1997) (questioning Boyle’s
critique of copyright law as mired in an eighteenth-century mythical view of authors creating “original’
works from whole cloth”).

134.  Jessica Litman, The Public Domain, 39 EMORY L.J. 965, 965 (1990) (quoting Spider Robinson,
Melancholy Elephants, in MELANCHOLY ELEPHANTS 1, 16 [1985]). Professor Boyle would deepen this line of
thinking. See James Boyle, The Second Enclosure Movement and the Construction of the Public Domain, 66 L. &
CONTEMP. PROBS., 33, 6061 (2003); JAMES BOYLE, THE PUBLIC DOMAIN: ENCLOSING THE COMMONS OF THE
MIND (2008). He would also become an advocate, co-founding Duke Law School’s Center for the Study of
the Public Domain in 2002. See About Us, CTR. FOR THE STUDY OF THE PUB. DOMAIN,
https://web.law.duke.edu/cspd/about/
[https://web.archive.org/web/20251010160620/https://web.law.duke.edu/cspd/about/] (last visited Nov.
15,2025).

135.  See David R. Johnson & David G. Post, Law and Borders—The Rise of Law in Cyberspace, 48 STAN.
L. REV. 1367, 1401 (1996) (concluding that “the law of Cyberspace will reflect its special character, which
differs markedly from anything found in the physical world”); Joel Reidenberg, Lex Informatica: The
Formulation of Information Policy Rules Through Technology, 76 TEX. L. REV. 553 (1998); LAWRENCE LESSIG,
CODE: AND OTHER LAWS OF CYBERSPACE (1999).

136.  See LESSIG, supra note 135, at 3.

137.  Seeid. at 5. The flaws in internet exceptionalism were soon laid bare. See Tim Wu, When Code Isn't
Law, 89 VA. L. REV. 679 (2003) (developing a richer theory of the interplay of computer code and law using
peer-to-peer technology as a case study); JACK GOLDSMITH & TIM WU, WHO CONTROLS THE INTERNET?:
ILLUSIONS OF A BORDERLESS WORLD (2006) (using a multitude of examples to show that John Perry Barlow’s
Declaration of the Independence of Cyberspace never manifested); Orin S. Kerr, Enforcing Law Online, 74 U.
CHL L. REV. 745 (2007) (favorably reviewing WHO CONTROLS THE INTERNET? and opining that the
“cyberutopian” vision was destined to fail as soon as the internet grew from a small, ideologically aligned
group of counterculture internet pioneers to the broader public).
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Notwithstanding its labeling, the copyleft/copyright divide did not mirror the
traditional left/right political divide, especially as it relates to copyright law. Supreme
Court justices have not voted in copyright cases along the political lines of the
presidents who appointed them."*® Since his early career, then-Professor Stephen
Breyer has been skeptical of copyright protection.’®’ By contrast, Justice Ruth Bader
Ginsburg, another Clinton appointee, has been far more supportive of copyright
protection.!40

A strong case can be made that copyright protection combines progressive,
market-based, and meritocratic values to promote cultural, social, economic, and
political progress. Copyright provides a powerful engine for the broad range of voices,
including those who have historically been underrepresented, to reach wider audiences.
One of the virtues of copyright protection is its capacity to overcome the
discriminatory biases within society through the medium of competitive markets.

As a powerful example, the music industry was deeply discriminatory in the mid-
twentieth century. The recordings of Black artists were segregated into the “race” music
category, and record labels routinely released white artist covers of Black recordings to
success in the larger and more lucrative “popular” music category. By the late 1950s, Ray
Charles, Sam Cooke, and Little Richard crossed over into the mainstream market,
creating a foothold for Black artists. Motown continued those in-roads, and by the
1970s and 1980s, Stevie Wonder, Michael Jackson, Prince, and other Black artists
became music industry leaders, topping the charts and changing power structures.!*!
The rap and hip-hop genres and labels, in many cases owned by Black artists and
entrepreneurs, came to dominate the modern music industry. Furthermore, the music
from some of these artists served as rallying cries for civil rights and other progressive

movements.'4?

138.  See Tonja Jacobi & Matthew Sag, The Paradox of Intellectual Property at the U.S. Supreme Court, 41
BERKELEY TECH. L. J. ___ (forthcoming 2026) (concluding that “in the midst of those controversies and the
highest level of political polarization on the Court ever measured, it appears that the Roberts Court is less
ideologically predictable than its predecessors in [intellectual property law]”).

139.  See Stephen Breyer, The Uneasy Case for Copyright: A Study of Copyright in Books, Photocopies, and
Computer Programs, 84 HARV. L. REV. 281 (1970).

140.  See THE JURISPRUDENTIAL LEGACY OF JUSTICE RUTH BADER GINSBURG 105 (Ryan Vacca & Ann
Bartow, eds., 2023) (concluding that “Ruth Bader Ginsburg’s copyright decisions favored copyright owners
and authors,” but noting that her decisions were driven by healthy respect for legislative intent).

141.  None of this is to suggest that the racist practices of the past have been eliminated or rectified.
Rather, it is to point out that copyright protection has played a constructive role in empowering
disadvantaged artists and communities.

142.  See Sam & Dave’s “Soul Man” Defined a Movement SOULMUSIC.COM (Dec. 28, 2024),
https://soulmusic.com/sam-daves-soul-man-anthem/
[https://web.archive.org/web/20251010164008/https://soulmusic.com/sam-daves-soul-man-anthem/];
Tyrina Steptoe, Marvin Gaye’s “What's Going On” Is as Relevant Today as It Was in 1971, SMITHSONIAN MAG.
(May 18, 2021), https://www.smithsonianmag.com/history/marvin-gayes-whats-going-relevant-today-it-
was-1971-180977750/
[https://web.archive.org/web/20251010164421/https://www.smithsonianmag.com/history/marvin-gayes-
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Empowering authors through copyright protection promotes a deeper conception
of free expression. It enables creators to invest in their creative activities and supports
institutions and intermediaries that both fund and distribute creative expression.

The copyleft movement reflects a peculiar (and is some respects contradictory) mix
of cyberlibertarian and socialist values.!*? Its adherents are technological optimists who
place absolute freedom to develop new technologies for communication above
copyright protection. Some question the need for monetary incentives for expressive
creativity and see technological disruption and hacking as desirable means to achieve
copyright reform.'** They see any restrictions beyond wholesale piracy as violative of
free speech; and they see restrictions on technology that facilitate wholesale and
widespread piracy as inappropriate restrictions on the right to tinker. Yet there is also
an aspect of socialistic egalitarianism running through the academic branch of
copyleft.!*> These scholars see unbridled technological advance as a means for reducing
the power of copyright intermediaries, thereby allowing money to flow to creators and
addressing societal income inequality more generally.

Several leaders of the copyleft movement sought to put these cyberlibertarian ideas
into action through work with NGOs and the establishment of technology law and
policy clinics. Professors Lessig and Samuelson became part of EFF’s leadership group.
In 1996, Harvard Law Professors Jonathan Zittrain and Charles Nesson founded the
“Center on Law and Technology,” which would become the Berkman Center for

whats-going-relevant-today-it-was-1971-180977750/]; Jacob Barnhill, Marvin Gaye’s What's Going On and
the Civil Rights Movement: A History and Analysis, STEPHEN F. AUSTIN ST. U. (2019),
https://scholarworks.sfasu.edu/etds/234
[https://web.archive.org/web/20251010164840/https://scholarworks.sfasu.edu/etds/234/].

143.  See generally DAVID GOLUMBIA, CYBERLIBERTARIANISM: THE RIGHT-WING POLITICS OF DIGITAL
TECHNOLOGY (2024) (revealing the internal contradictions of the cyberlibertarian movement and showing
its connection to autocracy). His book chillingly anticipated the rise of anarcho-capitalism, autocracy, alt-
right radicalism, and effective altruistic rationalism. See id. at Chapter 7 (“Cyberlibertarianism and the Far
Right”).

144.  Seeid. at xxi (“At its narrowest core, cyberlibertarianism is a commitment to the belief that digital
technology is or should be beyond the oversight of democratic governments . . . Frequently, the sentiment
can be reduced to the view that democratic governments cannot or must not regulate the internet...");
Raymond Shih Ray Ku, The Creative Destruction of Copyright: Napster and the New Economics of Digital
Technology, 69 U. CHL L. REV. 263, 268 (2002) (contending that since the internet and digital technology
eliminate the cost of distributing intellectual works, “[clopyright, therefore, is no longer necessary to create
property rights artificially in digital works to eliminate free riding”; therefore “the file sharing enabled by
digital technology and Internet services such as Napster is not theft. Instead, it is an example of what Joseph
Schumpeter described as ‘creative destruction.” (footnotes omitted)); EDUARDO M. PENALVER & SONIA K.
KATYAL, PROPERTY OUTLAWS: HOW SQUATTERS, PIRATES, AND PROTESTERS IMPROVE THE LAW OF
OWNERSHIP (2010).

145.  SeeJessica D. Litman, Real Copyright Reform, 96 IOWA L. REV. 1,16-25 (2010) (criticizing copyright
law as empowering corporations (in the form of copyright intermediaries) to control much of the economic
value derived from copyright protection at the expense of artists and the public).
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Internet & Society a year later following the arrival of Professor Lawrence Lessig.!*¢
Professor Jack Balkin founded Yale Law School’s Information Society Project in 1997.147
Duke Law School launched the Center for the Public Domain in 1999.1% Professor
Lawrence Lessig founded the Center for Internet & Society at Stanford Law School in
2000.149

Professor Pamela Samuelson and her spouse, technologist Robert Glushko,
founded and funded the Samuelson Law, Technology, and Public Policy Clinic at UC
Berkeley in 1999.%° Over the ensuing years, they founded clinics at American
University, Fordham University, the University of Colorado-Boulder, the University
of Ottawa, and the University of Amsterdam. Other such clinics were established at the
University of Southern California Gould School of Law, Stanford Law School, NYU
School of Law, Georgetown University Law Center, and the University of Washington
School of Law.

d  Copymiddle: Toward Balanced Policy Reform

I was astonished that so many legal scholars took John Perry Barlow’s anti-
copyright vision (or perhaps more accurately, rantings) seriously. Notwithstanding my
collaboration with some of the copyleft leaders in the software copyright field and
enjoyment of more than a few Grateful Dead shows, I was skeptical of Barlow’s
hacktivist call to action and “information wants to be free”/copyright-free internet

146.  Berkman Gift of $5.4 Million to Support Professorship for Entrepreneurial Legal Studies and Center for
Internet & Society, CTR. FOR INTERNET & Socy (Mar. 4, 1998),
https://cyber.harvard.edu/newsroom/berkman_gift
[https://web.archive.org/web/20251205174714/https:// cyber.harvard.edu/newsroom/berkman_gift].

147.  See Information Society Project, WIKIPEDIA,
https://en.wikipedia.org/wiki/Information_Society_Project
[https://web.archive.org/web/20251106152058/https://en.wikipedia.org/wiki/Information_Society_Proje
ct] (last visited Nov. 15, 2025).

148.  See Center for the Public Domain, WIKIPEDIA,
https://en.wikipedia.org/wiki/Center_for_the_Public_Domain
[https://web.archive.org/web/20251106152335/https://en.wikipedia.org/wiki/Center_for_the_Public_Do
main] (last visited Nov. 15, 2025). It spun out the Center for the Study of the Public Domain in 2002.

149.  See About Us, STAN. CTR. FOR INTERNET & SOC’Y, https://cyberlaw.stanford.edu/about-us/
[https://web.archive.org/web/20251010165859/https://cyberlaw.stanford.edu/about-us/] (last visited Nov.
15, 2025).

150.  Professor Glushko came into a large sum of money through his involvement with Commerce One,
an online auction B2B e-commerce start-up that attained a large market capitalization before going bankrupt
following the bursting of the dot-com bubble burst. See Robert J. Glushko, WIKIPEDIA,
https://en.wikipedia.org/wiki/Robert_J._Glushko
[https://web.archive.org/web/20251106152630/https://en.wikipedia.org/wiki/Robert_J._Glushko]  (last
visited Nov. 15, 2025); Commerce One, WIKIPEDIA, https://en.wikipedia.org/wiki/Commerce_One
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2025] ON THE DEVOLUTION OF COPYRIGHT SCHOLARSHIP: PART I 221

rallying cries. The cyberlibertarian ethos reminded me of The Monkey Wrench Gang,'!
a book from my somewhat rebellious youth that popularized the term
“monkeywrench”: to engage in sabotage acts in defense of nature.'> But I was no longer
sixteen years old and came to appreciate the importance of both the rule of law and
copyright law’s role as a positive force for social change. [ also questioned whether the
demise of copyright would be good for free expression or democracy.

That said, I recognized that the content companies were, like other companies
(including technology companies), driven by profits and reluctant to embrace
technological changes that threatened their short-term bottom lines.!>® Record labels
clung to a model of selling unbundled $18 CDs. They also took advantage of recording
artists.'™ The industry needed to change. Yet Barlow’s prescription would throw out
the professional creativity baby with the greedy, intransigent industry bathwater. I did
not see how many of the most important and diverse voices in literature, music, and
film could pursue their artistic and expressive careers without a well-functioning
copyright system in both the bricks and mortar world and cyberspace.

Over the course of my life up to that point (and more so since), I had benefited
from the myriad ways in which creative expression supported by copyright protection
had fostered positive social, cultural, economic, and democratic progress.'>> The
economic success of a diverse range of authors, artists, theatrical performers, and
athletes—another important form of entertainment supported largely through
broadcasting revenues—had produced notable structural economic change in

151. EDWARD ABBEY, THE MONKEY WRENCH GANG (1975).

152.  See Monkeywrench, Oxford English Dictionary (2002),
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ue] (last visited Oct. 10, 2025); Monkeywrenching, BRITANNICA,
https://www.britannica.com/topic/monkeywrenching
[https://web.archive.org/web/20251010170838/https://www.britannica.com/topic/monkeywrenching]
(last visited Oct. 10, 2025).

153.  See generally PETER DECHERNEY, HOLLYWOOD’S COPYRIGHT WARS: FROM EDISON TO THE
INTERNET (2012) (chronicling Hollywood’s struggle to adapt to technological change).

154.  See STEVE KNOPPER, APPETITE FOR SELF-DESTRUCTION: THE SPECTACULAR CRASH OF THE
RECORD INDUSTRY IN THE DIGITAL AGE (2009); Rick G. Morris, Selling Out for a Song: “Artist Abuse” and
Saving Creatives from Servitude and Economic Disadvantage in the Entertainment Industry, 25 SMU SCI. & TECH.
L. REV. 145 (2022); F.B.T. Prods., LLC v. Aftermath Recs., 621 F.3d 958, 968 (9th Cir. 2010) (holding that
that digital downloads are governed by the “masters licensed” clause and not the “records sold” clause of
standard record label agreements, and thereby entitling recording artists to the 50 percent license fee rather
than a much smaller percentage royalty for digital downloads; full disclosure: I served as a consultant for
F.B.T. in this matter); Edwin F. McPherson, EBT. v. Aftermath: Eminem Raps the Record Industry, 29 ENT. &
SPORTS LAW. 1, 3 (2011) (noting the broad applicability of this decision to recording artists); David Nimmer
& Peter S. Menell, Sound Recordings, Works for Hire, and the Termination-of-Transfers Time Bomb, 49 J.
COPYRIGHT SOC'Y. U.S.A. 387 (2001).

155.  See Peter S. Menell, Intellectual Property and Social Justice: Mapping the Next Frontier, in HANDBOOK
OF INTELLECTUAL PROPERTY AND SOCIAL JUSTICE: ACCESS, INCLUSION, EMPOWERMENT 21, 37-43, 46-52
(Steven D. Jamar & Lateef Mtima, eds. 2024).
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exclusionary industries.’® These advances had in turn directly advanced civil rights,
cultural progress, cross-cultural appreciation, inclusion, and political change.

It also struck me that intellectual property scholars, and particularly those at elite
universities, came from very different backgrounds and led very different lives than
authors, musicians, filmmakers, and other creatives responsible for much of society’s
literary and artistic output and progress. We have ample salaries, health insurance,
pension funds, and the rare privilege of life tenure. Many of us gladly devote long hours
to writing articles and books without having to worry about our and our family’s basic
needs. And some of us earn royalties to boot. We face few of the risks experienced by
those outside of the ivory tower.

By contrast, when she undertook the first Harry Potter novel, ]. K. Rowling was a
single parent on the United Kingdom’s welfare rolls.!>” The prospect of a writing career
was possible only because of copyright law. And the career that it spawned has delighted
generations of readers, as well as fueled dreams and promoted literacy.!*® Similarly,
many of the most influential musicians could never have emerged without record label
advances and the prospect of royalties. Although many of them earn income from live
performance and merchandise, their ability to sustain their careers would be
substantially diminished if online distribution supplanted record sales and other
revenue streams. Life on the road is not easy, as even Jerry Garcia came to
understand.®’

156.  The music industry has gone from the Jim Crow segregation of the 1950s to a modern era in which
Black and female artists lead many aspects of the nation’s musical culture, record charts, and many of the
leading record labels. Similar transformations have unfolded in film, television, and sports.

157.  See From an Impoverished Single Mom to World’s Richest Writer, A Look at JK Rowling’s Incredible
Journey, ECON. TIMES (Jul. 31, 2023), https://economictimes.indiatimes.com/magazines/panache/from-an-
impoverished-single-mom-to-worlds-richest-writer-a-look-at-jk-rowlings-incredible-journey/creating-
magic-from-nothing/slideshow/102274591.cms [
https://web.archive.org/web/20251115171759/https://economictimes.indiatimes.com/etstatic/breakingne
ws/etjson_bnews.html]; J K  Rowling, WIKIPEDIA, https://en.wikipedia.org/wiki/J._K._Rowling
[https://web.archive.org/web/20251106162428/https://en.wikipedia.org/wiki/J._K._Rowling] (last visited
Nov. 15, 2025).

158.  John Perry Barlow’s writings reflected his own cultural journey, as well as a bit of cultural
snobbery. See, e.g., E-mail from John Perry Barlow to Dave Winer, July 18, 2000, quoted in JESSICA LITMAN,
DIGITAL COPYRIGHT 151 (2001) (stating that failure to enforce copyright in the face of digital piracy “is an
assault on the system that stole every dime the Chambers Brothers ever made while grotesquely enriching
Britney Spears”). I am also a fan of the Chambers Brothers, see The Chambers Brothers, WIKIPEDIA,
https://en.wikipedia.org/wiki/The_Chambers_Brothers
[https://web.archive.org/web/20251106163126/https://en.wikipedia.org/wiki/ The_Chambers_Brothers]
(last visited Nov. 15, 2025), and appalled at how many artists, especially Black musicians, have been mistreated
by record labels, managers, and other intermediaries. That said, I believe that scholars need to be careful not
to let their own tastes interfere with objective analysis of the functioning of law.

159. LONG STRANGE TRIP, Amazon Prime (Amazon MGM Studios 2017), Amir Bar-Lev’s extended
2017 documentary (executive produced by Martin Scorcese), captures the Grateful Dead’s unconventional
three-decade run that tragically ended in 1995 as a result of Jerry Garcia’s untimely death at fifty-three years
of age.
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The output of well-funded and high-quality film and television programming
would be decimated if Barlow’s Declaration of Cyberspace Independence came to fruition.
Furthermore, the fourth estate—the journalism on which a free and democratic
republic critically depends—would be severely undermined in a world in which the
gathering, writing, and editing of news was free.!®

One did not need to accept Samuel Johnson’s observation that “no man but a
blockhead ever wrote, except for money” to have qualms about copyleft rhetoric.!! The
copyright system motivated the creation and distribution of a great volume, quality,
and range of creative expression. Improving the functioning and fairness of the
copyright system struck me as far more socially beneficial than defenestrating copyright
protection on the internet, what was fast becoming the most important distribution
channel for music, books, and audiovisual works. The proper goal was not a copyright-
free internet, but rather a celestial jukebox—or a competitive marketplace of celestial
jukeboxes.!62

The digital piracy threat could not, in my view, be so blithely dismissed. Nor could
concerns about Hollywood holding back technological change. Copyright lobbyists
soon descended upon Washington, D.C., and change was about to come. Thanks to the
No Electronic Theft (‘NET”) Act, the Digital Millennium Copyright Act (‘DMCA”),
and the judiciary’s fidelity to law, celestial jukeboxes took root about a decade later. And
much of the public came to embrace these services and the explosion of new works that
they distributed.!®®

2. The Gathering Storm: Unauthorized Digital Distribution

By the mid-1990s, the internet’s tremendous potential and risks were becoming
clearer. As a university professor and technology enthusiast, I had relatively early access
to the internet, and it was exciting. Yet, I could also understand why copyright owners
would be nervous about this new ecosystem. Teaching about both technology and
entertainment exposed me the opposing camps.

The window for legislative action was tight. As I observed in a paper around that
time, “the opportunity for comprehensive reform is most propitious before interest
groups form around a new technology, but policymakers usually do not have sufficient

160.  There is reason to believe that dismantling of the fourth estate is well underway for a variety of
reasons, but that does not detract of the importance of professional journalism.

161.  See SAMUEL JOHNSON, 3 BOSWELL’S LIFE OF JOHNSON 19 (G. Hill ed., 1934), quoted in Campbell v.
Acuff-Rose Music, Inc., 510 U.S. 569, 584 (1994).

162. See PAUL GOLDSTEIN, COPYRIGHT'S HIGHWAY: THE LAW AND LORE OF COPYRIGHT FROM
GUTENBERG TO THE CELESTIAL JUKEBOX 197-236 (1994) (recognizing the vision).

163.  See infra Section II(E).
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understanding of the path of such technology and the implications for an appropriate
intellectual property regime during this nascent stage of development.”'64

Hackers were already disrupting content markets. In 1994, David LaMacchia, a
twenty-one-year-old M.I.T. student, set up an electronic bulletin board that allowed
users to upload and download copyrighted software applications and games.!%> As word
of this internet resource spread, the U.S. Department of Justice caught wind and
indicted Mr. LaMacchia for wire fraud.!*® He escaped liability, however, on the ground
that application of the wire fraud statute required proof of commercial advantage, an
element of Copyright Act’s criminal liability provision.!¢”

Notwithstanding ruling for Mr. LaMacchia, Judge Stearns questioned the
defendant’s “hacker” ethics, noting that the allegations revealed actions that were “at
best” “heedlessly irresponsible” to “at worst” “nihilistic, self-indulgent, and lacking in
any fundamental sense of values.”% Judge Stearns concluded his opinion with a call for
legislative reform: “Criminal as well as civil penalties should probably attach to willful,
multiple infringements of copyrighted software even absent a commercial motive on
the part of the infringer.”® As an M.L.T. graduate, I was familiar with hacker culture,
which ranged from prankish (sometimes bordering on dangerous) to clever, humorous,
artistic, and brilliant.!”°

The case alerted Congress to the need to strengthen copyright protection in the
online environment. Meanwhile, Hollywood lobbyists were busy at work developing
new protections for content owners just as technology and early internet companies
were seeking safe harbors from crushing copyright exposure. Hollywood and Silicon
Valley would go to Washington, Geneva, and back again over the next several years in
enacting the Digital Millennium Copyright Act. Along the way, Hollywood would
succeed in persuading Congress to extend the term of copyright protection and ramp
up statutory damages to outlandish levels (that would ultimately backfire). All of this
activity set the stage for the most dramatic decade in the history of copyright law.

164.  Peter S. Menell, The Challenges of Reforming Intellectual Property Protection for Computer Software,
94 COLUM. L. REV. 2644, 2651-52 (1994). | would later learn that this dilemma had been recognized earlier.
See  Collingridge ~ Dilemma, =~ WIKIPEDIA,  https://en.wikipedia.org/wiki/Collingridge_dilemma
[https://web.archive.org/web/20251106164121/https://en.wikipedia.org/wiki/Collingridge_dilemma] (last
visited Nov. 15, 2025); DAVID COLLINGRIDGE, THE SOCIAL CONTROL OF TECHNOLOGY (1980).

165.  See 17 U.S.C. § 506(a); United States v. LaMacchia, 871 F. Supp. 535 (D. Mass. 1994); ¢f. Dowling
v. United States, 473 U.S. 207 (1985) (holding that the sale of bootleg recordings were not “stolen, converted
or taken by fraud” for purposes of the federal Stolen Property statute (18 U.S.C. § 2314) because copyrights
have a character distinct from “goods, wares, [or] merchandise” such that interference with copyright does
not easily equate with theft, conversion, or fraud).

166.  LaMacchia, 871 F. Supp. at 536.

167.  See id. at 544-45.

168.  Id. at 545.

169. Id.

170.  See STEVEN LEVY, HACKERS: HEROES OF THE COMPUTER REVOLUTION (1984).
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a.  Ramping Up Criminal Enforcement and Remedies

Responding to the ruling in United States v. LaMacchia, Congress enacted the No
Electronic Theft (“NET”) Act of 1997 to strengthen criminal prosecution and penalties
against those who distribute copyrighted works without authorization.”! The NET Act
closed the “commercial advantage” loophole by criminalizing various intentional acts
of copyright infringement without regard to whether the defendant received any
financial benefit.””? It also substantially stiffened the criminal penalties applicable to

copyright infringement committed through electronic means.”?

b.  The WIPO Copyright Treaties and the Digital Millennium Copyright Act

In 1993, the Clinton Administration tapped Bruce Lehman, a former legislative
aide and content industry lobbyist, to serve as Assistant Secretary of Commerce and
Commissioner of Patents and Trademarks.”* Lehman co-chaired the National
Information Infrastructure Task Force charged with developing a comprehensive
strategy for adapting copyright protection for the digital age.”> The Task Force’s
September 1995 report called attention to the internet’s great potential to expand access
to content while at the same time warning that content creators are wary of entering
the digital marketplace due to piracy risks.””® The Task Force recommended that
Congress clarify that the Copyright Act’s distribution right extends to transmission of
digital copies, expand library exemptions for digital copying, exempt reproduction and
distribution of materials for the visually impaired by non-profit organizations, provide
for criminal liability without regard to the motivation of persons distributing

177

copyrighted works without authorization,"”” and prohibit circumvention of technical

protection measures designed to prevent copyright infringement and falsification,

alteration, or removal of copyright management information.!”®

171.  No Electronic Theft (NET) Act, Pub. L. No. 105-147, 111 Stat. 2678 (1997).

172. 17 U.S.C.§ 506(a)(1)(B).

173.  See 18 U.S.C. § 2319.

174.  See The Honorable Bruce A. Lehman, INT'L INTELL. PROP. INST., https://zoi.rmg.mybluehost.me/the-
honorable-bruce-lehman/
[https://web.archive.org/web/20251024213527/https://zoi.rmg.mybluehost.me/the-honorable-bruce-
lehman/] (last visited Nov. 15, 2025).

175.  See BRUCE A. LEHMAN & RONALD H. BROWN, INTELLECTUAL PROPERTY AND THE NATIONAL
INFORMATION INFRASTRUCTURE: THE REPORT OF THE WORKING GROUP ON INTELLECTUAL PROPERTY
RIGHTS (1995) (hereinafter “NII WHITE PAPER”).

176.  Seeid. at 7-17.

177.  This proposal addressed the circumstances brought to light in United States v. LaMacchia, 871 F.
Supp. 535 (D. Mass. 1994). See supra Section 1(B)(2)(a).

178.  See NII WHITE PAPER, supra note 175, at 211-36.
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Professor Samuelson criticized the NII White Paper as a “flagrant giveaway” to
“copyright maximalists” that undermined the public interest.”” While her commentary
usefully highlighted flaws in the process of developing the White Paper and raised
legitimate concerns about the balance of control over copyrighted works in the digital
environment, it downplayed copyright owners’ plausible concerns about digital piracy.
She gave voice to the nascent ISP community’s fears of crushing copyright liability, but
lacked a balanced framework for addressing the foreseeable problems of costless,
unregulated, anonymous digital distribution systems.

In December 1996, Assistant Secretary Lehman led the U.S. delegation to the
World Intellectual Property Organization’s (“WIPQO”) December 1996 Diplomatic
Conference on updating international copyright law for the digital age. In approving a
special agreement under the Berne Convention for the Protection of Literary and
Artistic Works, the conferees aimed to “maintain a balance between the rights of
authors and the larger public interest, particularly education, research and access to
information.”® The resulting WIPO Copyright Treaty granted authors three new
rights: (1) a right of distribution—to authorize the making available to the public of the
original and copies of a work through sale or other transfer of ownership; (2) a rental
right for computer programs, cinematographic works, and phonograms (sound
recordings); and (3) a right of communication to the public, covering the power to
authorize any communication to the public, by wire or wireless means, including “the
making available to the public of works in a way that the members of the public may
access the work from a place and at a time individually chosen by them.”® The WIPO
Copyright Treaty also required parties to provide adequate legal protection and
effective legal remedies” against circumvention of technologically based security
measures used to prevent copyright infringement.!8?

Upon returning from the 1996 WIPO Diplomatic Conference with the WIPO
Copyright Treaty in hand, the Clinton Administration and its Hollywood supporters
went directly to Congress to pass implementing legislation. Content owners threatened
to withhold distributing their works on the internet unless there were effective
protections against piracy.!®3 They encountered strong opposition from a wide range
of interests—ISPs, telecommunications companies, consumer electronics
manufacturers, library associations, computer scientists, and copyright professors—

179.  See Samuelson, supra note 131.

180.  See WIPO Copyright Treaty, Dec. 20, 1996, 2186 U.N.T.S. 121.
181.  Seeid. atarts. 6,7, 8.

182.  Seeid. at art. 11.

183.  See S. REP.NO. 105-190, at 8 (1998).



2025] ON THE DEVOLUTION OF COPYRIGHT SCHOLARSHIP: PART I 227

concerned about the chilling effects of expansive copyright liability for online
activities.!®

The resulting legislation—the Digital Millennium Copyright Act of 1998
(“DMCA”)'®—achieved a grand compromise affording protections against
circumvention of technological protection measures aimed at preventing unauthorized
distribution of copyrighted works'3® in exchange for detailed and highly technical
online service provider (“OSP”) safe harbors for transmitting, caching (making
temporary copies), storing, and linking copyrighted works.!s”

While insulating OSPs from liability for infringing acts of their users of which the
OSPs were unaware, Congress imposed various responsibilities on OSPs, including
that they expeditiously remove infringing works from their servers upon gaining
knowledge of infringement®® and comply with an expanded subpoena provision

enabling copyright owners to identify infringers.!3° As the legislative history notes,

Title IT [of the DMCA] preserves strong incentives for service providers and copyright
owners to cooperate to detect and deal with copyright infringements that take place in the
digital networked environment. At the same time, it provides greater certainty to service
providers concerning their legal exposure for infringements that may occur in the course
of their activities.!”°

“[T]he Committee believes it has appropriately balanced the interests of content
owners, on-line and other service providers, and information users in a way that will
foster the continued development of electronic commerce and the growth of the
internet.””?! In striking this balance, Congress was driven by the observation that unless
copyright owners have the ability to protect their copyrights on the internet, they will
be less likely to make their works available online:

184.  Recall that the Digital Future Coalition, see supra text accompanying notes 129-130, had been
formed in response to the release of the Clinton Administration’s White Paper on Intellectual Property and
the National Information Infrastructure. See Letter from Peter Jaszi, supra note 129.

185.  Digital Millennium Copyright Act (DMCA), Pub. L. No. 105-304, 112 Stat. 2860 (1998).

186.  See id., Title I, codified at 17 U.S.C. §§1201-05. The anti-circumvention provisions include
numerous limitations, exemptions, and a triennial exemption process for adapting the anti-circumvention
bans.

187.  Seeid, Title II, codified at 17 U.S.C. § 512.

188, See17 U.S.C. § 512(c)(1)(C).

189.  See 17 U.S.C. § 512(h); see generally Alfred Yen, Internet Service Provider Liability for Subscriber
Copyright Infringement, Enterprise Liability, and the First Amendment, 88 GEO. L.J. 1833, 1881 (2000) (noting that
“the DMCA affects [OSPs’] liability by insulating [providers] from liability as long as they comply with
certain statutory requirements designed to facilitate content providers’ efforts to protect their copyrighted
material”).

190.  S.REP.NO. 105-190, at 20 (1998).

191.  H.R.REP.NO. 105-551, pt. 2, at 21 (1998); see also id., pt. 1, at 11 (noting that remedies “ensur[e] that
it is possible for copyright owners to secure the cooperation of those with the capacity to prevent ongoing
infringement”).
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Due to the ease with which digital works can be copied and distributed worldwide
virtually instantaneously, copyright owners will hesitate to make their works readily
available on the Internet without reasonable assurance that they will be protected against
massive piracy....[This legislation] will facilitate making available quickly and
conveniently via the Internet the movies, music, software, and literary works that are the
fruit of the American creative genius.'”?

Congress also recognized that the internet created unprecedented opportunities
for copyright infringement, and sought to provide assistance to copyright owners in
light of the technological developments surrounding the internet:

Copyright laws have struggled through the years to keep pace with emerging technology
from the struggle over music played on a player piano roll in the 1900’s to the introduction
of the VCR in the 1980’s. With this constant evolution in technology, the law must adapt
in order to make digital networks safe places to disseminate and exploit copyrighted
materials. . . . Title II [of the DMCA] clarifies the liability faced by service providers who
transmit potentially infringing material over their networks. In short, Title Il ensures that
the efficiency of the Internet will continue to improve and that the variety and quality of
services on the Internet will expand.'”3

As Senator Leahy explained, “[tlhe DMCA is a product of the Senate Judiciary
Committee’s recognition that ours is a time of unprecedented challenge to copyright
protection. . .. This bill is a well-balanced package of proposals that address the needs
of creators, consumers and commerce in the digital age and well into the next
century.”?*

Although it was difficult to predict how the internet would evolve, failure to act
could have led to chaos and the window for acting was tight. The legislative

compromise struck me as plausible. Copyleft scholars bitterly opposed the legislation.!?>

192.  S.REP.NO.105-190, supra note 183, at 8.

193.  Id at1-2.

194.  Id. at 69.

195.  See, e.g, Jessica Litman, The Tales that Article 2B Tells, 13 BERKELEY TECH L.J. 931,933 (1998) (“[The
DMCA had] grown into a 30,000 word neoplasm that appears to have obfuscation as its primary purpose.
The kindest thing one can say about such proposed laws is that someone responsible for part of the writing
is more than a little confused about the laws’ intended effect.”); Glynn Lunney, The Death of Copyright: Digital
Technology, Private Copying, and the Digital Millennium Copyright Act, 87 VA. L. REV. 813, 814 (2001) (asserting
that the DMCA “killed” copyright in the sense that it will destroy the public interest that copyright was
intended to serve); Pamela Samuelson & Suzanne Scotchmer, The Law and Economics of Reverse Engineering,
111 YALE L.J. 1575, 1659 (2002) (“[I]t may be that the economic considerations underlying the DMCA rules
are in irreconcilable conflict with values embodied in the First Amendment.”); Pamela Samuelson, Intellectual
Property and the Digital Economy: Why the Anti-Circumvention Regulations Need to Be Revised, 14 BERKELEY
TECH L.J. 519, 533-34 (1999) (‘[W]hat drove the debate was high rhetoric, exaggerated claims, and power
politics from . . . frightened copyright industries . .. [the DMCA caters to their interests far more than to
the interests of the innovative information technology sector or of the public.”); Lawrence Lessig, Law
Regulating Code Regulating Law, 35 LOY. U. CHIL. L.J. 1,7 (2003) (“The DMCA thus not only fails to balance the
imbalance caused by changes in code; the DMCA plainly exacerbates it. This failure of policymaking is either
a product of the failure to account for both technology and law together, or it manifests a decision by
policymakers . . . to change the tradition of balance in copyright.”); Dan L. Burk & Julie E. Cohen, Fair Use
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¢.  Copyright Term Extension Act

Unrelated to the digital revolution, a consortium of content owners had been
pushing to extend the term of U.S. copyright protection to harmonize with the term in
many European nations since 1990, leading to passage of the Sonny Bono Copyright
Term Extension Act in 1998.1% The law extended the term of copyright protection from
life of the author plus fifty years to life plus seventy years (or ninety-five years in the
case of entity authors), effectively freezing the release of works into the public domain
for two decades.!””” The legislative history highlighted balance of trade benefits, fair
compensation to American authors, and incentives to preserve and digitize older
works.'”® Many copyright professors, including myself, signed onto Professor Dennis
Karjala’s testimony against the bill arguing that “extending the term of copyright
protection would impose substantial costs on the United States general public without
supplying any public benefit.”"’

d. The Digital Theft Deterrence and Copyright Damages Improvement Act

In 1999, in response to content industry fears of rampant digital piracy and the
need for strong deterrence,?°® Congress raised the statutory damage range from $750-
$30,000 per infringed work up to $150,000 per work for willful infringement.?’! The
potential exposure created by this legislation was enhanced by the Supreme Court’s
1998 ruling that the Seventh Amendment to the U.S. Constitution required that the
determination of statutory damages fell within the province of the jury in copyright

202

cases.?92 This had the practical effect of thwarting Congress’s intent to vest discretion

Infrastructure for Rights Management Systems, 15 HARV. ].L. TECH 41,78 (2001) (“The DMCA itself is a sobering
example of an ill-conceived legislative decision to favor one technological trajectory over others.”).

196.  Sonny Bono Copyright Term Extension Act, Pub. L. 105-298, 112 Stat. 2827 (1998).

197. 17 U.S.C.§302.

198.  See S. REP.NO. 104-315, Copyright Term Extension Act of 1996.

199.  See Dennis J. Karjala, Statement of Copyright and Intell. Prop. Law Profs. in Opposition to H.R.
604, H.R. 2589, and S. 505,"The Copyright Term Extension Act” (Jan. 28, 1998) (submitted to the S. & H.
Comms. on the Judiciary).

200.  See S.REP. No. 106-216, at 3 (noting that “[bly the turn of the century the Internet is projected to
have more than 200 million users, and the development of new technology will create additional incentive
for copyright thieves to steal protected works. . . . Many computer users are either ignorant that copyright
laws apply to Internet activity, or they simply believe that they will not be caught or prosecuted for their
conduct. Also, many infringers do not consider the current copyright infringement penalties a real threat
and continue infringing, even after a copyright owner puts them on notice that their actions constitute
infringement and that they should stop the activity or face legal action.”).

201.  See Digital Theft Deterrence and Copyright Damages Improvement Act, Pub. L. No. 106-160, 113
Stat. 1774 (1999) (amending 17 U.S.C. § 504(c)).

202.  SeeFeltner v. Columbia Pictures Television, Inc., 523 U.S. 340 (1998).
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in awarding statutory damages in the hands of experienced judges, thereby increasing

the uncertainty surrounding statutory damage awards.?®

KR XXX

These developments set the stage for a “Perfect Copyright Storm”—the confluence
of a supercharged deterrent regime, a rapidly advancing internet ecosystem, and a
growing hacktivist subculture. Yet the copyright scholarly community’s attention was
drawn to another battle.

3. Challenging the CTEA and Stretching the Academic Role

Amidst this tumult, Professor Lawrence Lessig emerged as both internet Robin
Hood and Pied Piper. His populist message and charismatic presentation style
captivated hackers, digerati, academics, and college students like no other legal scholar.
He preached a gospel of free culture and enlightenment through copyright-free online
communities. Professor Lessig led the charge with confident technological predictions,

204 and clever

daring legal theories, misleading characterizations of copyright history,
slogans such as “free as in speech, not free beer”?® “Free Mickey,” and “FREE THE
MOUSE,” a mocking reference to Disney’s copyright “imprisonment” of Mickey Mouse
for another twenty years.2°¢ He anticipated, and perhaps helped to popularize, memetic
influencer culture.?”

Professor Lessig’s 1999 book Code: and Other Laws of Cyberspace warned that

computer code (or “West Coast Code,” referring to Silicon Valley software) would

203.  See U.S. COPYRIGHT OFF., REPORT OF THE REGISTER OF COPYRIGHTS ON THE GENERAL REVISION
OF THE U.S. COPYRIGHT LAW 105 (July 1961) (hereinafter “REGISTER'S REPORT”).

204.  See Michael Connor, Free the Mouse! Lawrence Lessig on Disney, Copyrights, and the Creative Commons,
AUSTIN CHRONICLE (Mar. 11, 2002), https://www.austinchronicle.com/screens/free-the-mouse-11711819/
[https://web.archive.org/web/20260115022732/https://www.austinchronicle.com/screens/free-the-
mouse-11711819/] (quoting Professor Lessig’s keynote address: “In the past forty years, Congress has extended
the terms of copyright eleven times.”). Professor Lessig skated over the fact that nine of those “extensions”
were for the purpose of ensuring that copyrights subsisting at the outset of the general copyright revision
project leading to the 1976 Copyright Act would not be lost due to the delay in bringing the omnibus reform
to fruition. See REGISTER OF COPYRIGHTS, 80TH ANNUAL REPORT OF THE REGISTER OF COPYRIGHTS FOR THE
FISCAL YEAR ENDING JUNE 30, 1977 5 (1978). Thus, there were effectively two true term extensions: one in
1976 and one in 1998. That there were so many interim extensions merely reflected the challenges of passing
such a wide-ranging copyright reform, something that has only been achieved four times in American
history.

205. See LAWRENCE LESSIG, FREE CULTURE: HOW BIG MEDIA USES TECHNOLOGY AND THE LAW TO
LOCK DOWN CULTURE AND CONTROL CREATIVITY XIV (2004). This phrase traces back to Richard Stallman’s
characterization of open-source software. See supra text accompanying note 78.

206. See Jonathan Weber, Copyright or Copywrong?, STAN. LAWYER (Nov. 5, 2002),
https://law.stanford.edu/stanford-lawyer/articles/copyright-or-copywrong/ [https://perma.cc/24BM-
CESD]; Connor, supra note 204.

207. The idea of cultural ideas spreading through memes, analogous to the transmission of biological
information through genes, traces to Richard Dawkin’s 1976 book The Selfish Gene.
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increasingly supplant legal code (or “East Coast Code,” referring to federal laws enacted
in Congress).?® His insight was that the architecture of networks and computer
systems plays a key governance role. The principal copyright ramification drew on
Professor Jessica Litman’s concern that cyberspace architecture (such as digital rights
management) and licensing restrictions would trample users’ liberties and freedoms in
the use of copyrighted works.?%° This fear, while plausible, overlooked economic logic.
Copyright owners do not seek to maximize control; they seek to maximize profit in a
competitive marketplace, which would ultimately turn on attracting consumers
through attractive pricing, enticing technological capabilities and user interfaces, and
choice. Time would tell how legal defaults, market competition, and social norms
would play out, but it seemed unlikely that excessive and over-bearing metering would
be sustainable.

Professor Lessig’s enigmatic personality took the academic world by storm. As
journalist Steven Levy would remark, “[o]nce a ‘right-wing lunatic, [Lessig’s] become
a fire-breathing defender of Net values”; “It’s not just a vision he’s promoting—it’s a
cause”; “Writing Code, though, planted the seeds for an activist approach.”® Over the
space of a few years, he would recast the digital piracy threat into a debate about civil
liberties, bringing many copyright professors and legions of college students along
behind him.

In January 1999, Professor Lessig broke new ground by launching a constitutional
attack on the Copyright Term Extension Act on behalf of publisher Eric Eldred.?!! I was
mystified by Professor Lessig’s decision to become lead attorney in a case that would
require him to take positions that conflicted with his prior scholarship. In his desire to
win Eric Eldred’s constitutional challenge, attorney Lessig built his argument around

208.  LESSIG, supra note 135, applies comparative institutional analysis—treating law, markets, social
norms, and politics as governance institutions—to the internet. See NEIL K. KOMESAR, IMPERFECT
ALTERNATIVES: CHOOSING INSTITUTIONS IN LAW, ECONOMICS, AND PUBLIC POLICY (1994); ELINOR OSTROM,
GOVERNING THE COMMONS: THE EVOLUTION OF INSTITUTIONS FOR COLLECTIVE ACTION (1990). Much of
my early career was steeped in this analytic framework. See, e.g., Peter S. Menell & John P. Dwyer, Reunifying
Property, 46 ST.LOUIS U.L.J. 599 (2002); Peter S. Menell, Institutional Fantasylands: From Scientific Management
to Free Market Environmentalism, 15 HARV. J.L. & PUB. POL'Y. 489 (1992). Professor Lessig’s application of the
framework struck me as unconventional and inventive.

209.  See LITMAN, supra note 158, at 111-21, 132-33, 138, 182-84.

210. See Steven Levy, Lawrence Lessigs Supreme Showdown, WIRED (Oct. 1, 2002),
https://www.wired.com/2002/10/lessig-3/
[https://web.archive.org/web/20251006032750/https://www.wired.com/2002/10/lessig-3/].

211.  See Carl S. Kaplan, Online Publisher Challenges Copyright Law, N.Y. TIMES: CYBER L.J. (Jan. 15 1999),
https://archive.nytimes.com/www.nytimes.com/library/tech/99/01/cyber/cyberlaw/15law.html
[https://web.archive.org/web/20251010225019/https://archive.nytimes.com/www.nytimes.com/library/t
ech/99/01/cyber/cyberlaw/15law.html]; Linda Greenhouse, Justices to Review Copyright Extension, N.Y. TIMES
(Feb. 20, 2002), https://www.nytimes.com/2002/02/20/business/justices-to-review-copyright-
extension.html
[https://web.archive.org/web/20251010224253/https://www.nytimes.com/2002/02/20/business/justices-
to-review-copyright-extension.html].
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United States v. Morrison,?'? striking down the Gun Free School Zones Act, and United

213

States v. Lopez,? striking down the Violence Against Women Act.?!* Attorney Lessig

used these Commerce Clause cases to push the Supreme Court to apply greater scrutiny
to the Intellectual Property Clause in apparent tension with his academic views.2!
Furthermore, his argument resurrected “a deeply countermajoritarian approach to
judicial review.”?'® As Professor Lessig later lamented, perhaps he should have
entrusted this case to someone not wearing two hats.?”

Although Professor Lessig’s assault on the CTEA ultimately failed in a 7-2
Supreme Court decision,?'® his campaign garnered tremendous media attention just as
the internet copyright war was heating up.?”” In 2001, Professor Lessig released The
Future of Ideas: The Fate of the Commons in a Connected World, offering a bold critique of
intellectual property protection. In December 2002, he launched Creative Commons,
an alternative to the traditional copyright regime modeled in part on Richard Stallman’s
Free Software Movement.?2°

With the publication of his third book—Free Culture: How Big Media Uses
Technology and the Law to Lock Down Culture and Control Creativity (2004)—Professor
Lessig emerged as the academic torchbearer of a “copyleft” populist movement,
traveling to college campuses amidst the RIAA copyright “education” and enforcement

212. 529 U.S. 598 (2000).

213. 514 U.S. 549 (1995).

214, See Brief for Petitioners, Eldred v. Ashcroft, 534 U.S. 1126 (2002) (No. 02-618).

215.  See Lawrence Lessig, Translating Federalism: United States v. Lopez, 1995 SUP. CT. REV. 125, 131
(1995) (concluding that “[w]hile Lopez properly stands within an important tradition of interpretive fidelity,
my argument in the end will be that the techniques it has selected to this end of fidelity are poorly chosen”);
id. at 214-15 (explaining that “Lopez launches a practice of limitation that will be unstable. The lines Lopez
draws will not cut up the world of federal law in a predictable or usable manner. And as the inconsistencies
increase, the feasibility of continuing this rule will be undermined.”).

216.  See Paul M. Schwartz & William Michael Treanor, Eldred and Lochner: Copyright Term Extension
and Intellectual Property as Constitutional Property, 112 YALE L.J. 2331, 2332-33, 2394, 2409, 2412-14 (2003); see
also Richard A. Posner, The Constitutionality of the Copyright Term Extension Act: Economics, Politics, Law, and
Judicial Technique in Eldred v. Ashcroft, 55 SUP. CT. REV. 143, 152-55, 161-62 (2003) (suggesting various ways
a victory for Eldred based on Lopez could have backfired and concluding that “a decision invalidating the
[CTEA] might well have opened a Pandora’s Box out of which would fly federal amendments and state
enactments that would create a worse situation, from the standpoint of a sensible copyright regime, than the
Act did”).

217.  See Lawrence Lessig, How I Lost the Big One, LEGAL AFFS. (Mar. 2004).

218.  SeeEldred v. Ashcroft, 537 U.S. 186 (2003).

219.  See Amy Harmon, The Supreme Court: The Context; A Corporate Victory, But One That Raises Public
Consciousness, N.Y. TIMES (Jan. 16, 2003), https://www.nytimes.com/2003/01/16/us/supreme-court-
context-corporate-victory-but-one-that-raises-public-consciousness.html
[https://web.archive.org/web/20251007032219/https://www.nytimes.com/2003/01/16/us/supreme-
court-context-corporate-victory-but-one-that-raises-public-consciousness.html].

220.  See Lawrence Lessig, CC in Review: Lawrence Lessig on How It All Began, CREATIVE COMMONS (Oct.
12, 2005), https://creativecommons.org/2005/10/12/ccinreviewlawrencelessigonhowitallbegan/
[https://web.archive.org/web/20251008023900/https://creativecommons.org/2005/10/12/ ccinreviewlaw
rencelessigonhowitallbegan/]; supra Section I(B)(1)(a)(ii)(1).
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campaigns to spread the copyleft gospel and foment an uprising against copyright
owners’ control over ideas and culture.?”! Notwithstanding occasional entreaties not to
violate copyright law, Professor Lessig’s critique of the copyright system and broad
conception of freedom of speech flowed ambiguously into freedom to fileshare,
hacking, and civil disobedience. The atmosphere at these events had more the feel of
political rallies than academic presentations.??? It was not difficult to see that high
school and college music enthusiasts would embrace this charismatic Robin Hood.
Watching this unfold was both mesmerizing and disconcerting. There was no
doubt that Professor Lessig was a public relations master, a modern-day Edward
Bernays.?? But his message was selective and misleading.??* John Perry Barlow’s
hacktivist rhetorical style had spread to the copyright legal academy. And so did
corporate funding of law school technology programs, further blurring the ethical
lines.??> Although Professor Lessig was not the first academic to argue for clients as

221. LESSIG, FREE CULTURE, supra note 205; see, eg, Students for Free Culture, WIKIPEDIA,
https://en.wikipedia.org/wiki/Students_for_Free_Culture
[https://web.archive.org/web/20251008030517/https://en.wikipedia.org/wiki/Students_for_Free_Culture
] (last visited Nov. 15, 2025).

222.  See Dan Hunter, Marxist-Lessigism, LEGAL AFFS. (Nov./Dec. 2004).

223. Edward Louis Bernays, “the father of public relations,” was one of the 100 most influential
Americans of the twentieth century. See LARRY TYE, THE FATHER OF SPIN: EDWARD L. BERNAYS AND THE
BIRTH OF PUBLIC RELATIONS (1998).

224.  For example, Professor Lessig liked to tell audiences that Congress had extended the term of
copyright eleven times between 1962 and 1998. See Jay Worthington & Lawrence Lessig, Revisiting Copyright:
An Interview with Lawrence Lessig, CABINET (2002),
https://www.cabinetmagazine.org/issues/8/worthington_lessig.php
[https://web.archive.org/web/20251010205025/https://www.cabinetmagazine.org/issues/8/worthington
_lessig.php]. While this assertion is technically correct, and seemingly outrageous, it is misleading. It was
well understood by 1961 that Congress planned to shift the term of copyright protection from a dual term of
twenty-eight years plus twenty-eight years upon renewal to the international standard of life of the author
plus fifty years. Due to inevitable delays in passing an omnibus reform, the legislative process ultimately
dragged out for fifteen years. Congress passed nine stopgap measures so that the legislative delay would not
deprive copyright owners of the anticipated term adjustment. The CTEA was the other term adjustment.
225.For example, shortly after Viacom sued Google for copyright infringement over its YouTube, the New
York Times published an op-ed submitted by Professor Lessig defending YouTube’s legality. See Lawrence
Lessig,  Make Way  for  Copyright  Chaos, N.Y.  TIMES (Mar. 18, 2007),
https://www.nytimes.com/2007/03/18/opinion/18lessig.html
[https://web.archive.org/web/20251107182314/https://www.nytimes.com/2007/03/18/opinion/18lessig.h
tml]. Google had acquired YouTube a month earlier. See Google Buys YouTube for $1.65 billion, NBC NEWS
(Oct. 9, 2006) https://www.nbcnews.com/id/wbna15196982
[https://web.archive.org/web/20251010210043/https://www.nbcnews.com/id/wbnal5196982].

Professor Lessig’s editorial did not disclose that Google had given Stanford’s Center for Internet and Society,
the organization that Professor Lessig founded and led, $2 million several months earlier. Professor Lessig
later denied any connection between the gift and his views. ROBERT LEVINE, FREE RIDE: HOW DIGITAL
PARASITES ARE DESTROYING THE CULTURE BUSINESS, AND HOW THE CULTURE BUSINESS CAN FIGHT BACK
79-80 (2011) (stating that Professor Lessig “says he didn’t disclose the donation since the money didn'’t directly
benefit him and he had no role in raising money at Stanford”). Nonetheless, it is difficult to ignore the
appearance of bias, especially in view of Google’s funding of many of Professor Lessig’s organizations and
centers. See id. at 80, 84; David C. Lowery, Poker the Bear: The Sad Unraveling of Lawrence Lessig, TRICHORDIST
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counsel of record, the legal academy’s integrity was at risk. The concern would soon
deepen.

II. THE DIGITAL DISTRIBUTION ENFORCEMENT WAR

As the turn of the millennium approached, I was struck by how my perception of
the challenges and opportunities of the coming internet wave diverged from those of
many of my colleagues. In my view, the copyright system, like the Titanic, was about to
hit a massive digital distribution iceberg. If courts immunized Napster, the music
marketplace would be devasted, and as Moore’s Law continued to drive storage,
bandwidth, and processing speed, the motion picture marketplace would not be far
behind.?%¢

I was cautiously optimistic that the DMCA had averted the Collingridge
dilemma.??” Congress had come up with a balanced solution before interests vested.
The risks of piracy were real, as were the risks of chilling innovation in distribution
channels. The DMCA encouraged symbiotic technological innovation which was
critical for making the internet relatively safe for content distribution. Technological
protection measures were essential to subscription services. Without limits on
circumventing these measures, there would be little recourse against rampant piracy.
The safe harbors were a constructive solution for web infrastructure and application
developers.

Yet many within the copyright scholarly community viewed the DMCA as an
unmitigated disaster threatening the internet’s promise.??® Soon after the DMCA was
enacted, the motion picture industry tested the newly created anticircumvention
prohibition.?? A second battle, which would ultimately reach the Supreme Court,
targeted peer-to-peer (“P2P”) services being used to facilitate sharing of popular sound
recordings.?® As that battle languished, record companies initiated a litigation

campaign against individual file sharers.?3! EFF and copyleft scholars took an active role

(May 20, 2018), https://thetrichordist.com/2018/05/20/poker-the-bear-the-sad-unraveling-of-lawrence-
lessig/ [https://web.archive.org/web/20251115211442/https://thetrichordist.com/2018/05/20/poker-the-
bear-the-sad-unraveling-of-lawrence-lessig/].

226.  SeePeter S. Menell, Envisioning Copyright Law’s Digital Future, 46 N.Y. L. SCH. L. REV. 63, 100, 109—
18 (2003) (describing the principal characteristics of the emerging digital content platform and noting that
“the instant popularity and rapid diffusion of Napster, the first widely distributed peer-to-peer software
application, brought the digital piracy issue to the forefront of legal, economic, social, and political debate.
Tens of millions of Internet users actively downloaded music over Napster’s peer-to-peer network during its
relatively short lifespan, resulting in the unauthorized distribution of potentially billions of copies of sound
recordings.”).

227.  See Collingridge Dilemma, supra note 164164

228.  Seesources cited supra note 195.

229.  See infra Section II(A).

230.  See infra Section II(B).

231 See infra Section II(C).
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defending this constellation of cases. Finally, copyright owners went back to Congress
to seek additional tools to combat online piracy of films.?3? Several academics

exaggerated technological effects in opposing these efforts.

A. CONSTITUTIONALITY OF THE ANTI-CIRCUMVENTION PROHIBITION

Soon after the DMCA was enacted, a computer hacker triggered a potentially
devastating challenge to the motion picture industry’s rollout of high-resolution digital
video discs for the consumer marketplace. The case concerned the encryption code for
protecting DVDs, the motion picture industry’s digital format for watching movies at
home introduced in the mid-1990s.2* Seeking to avoid the music industry’s piracy
problems stemming from the CD format, an unencrypted format, the film industry
collaborated with the consumer electronics industry to develop Content Scrambling
System (“CSS”), a technological protection measure designed so that DVDs could only
be played on hardware devices (DVD players and computers) equipped with software
to unscramble CSS-encrypted content.?** DVDs implementing CSS were rolled out in
the United States in early 1997,2%% leading major motion picture studios to release
thirty-two titles in the high-resolution DVD format on March 24, 1997.23 The DVD
marketplace—encompassing players and DVDs—quickly expanded and soon surpassed
the video tape (“VHS”) format.??”

Revealing the challenge of implementing encryption technologies for consumer
devices, Jon Johansen, a Norwegian teenager working with two unidentified
individuals that he “met” online, succeeded in developing DeCSS, a program that
unlocks CSS, in September 1999.2¥ Two months later, Eric Corley, the publisher of
2600: The Hacker Quarterly, posted the DeCSS code on his publication’s website and
provided links to other sites posting DeCSS.?** Broad distribution of this code

threatened widespread piracy of Hollywood’s motion pictures.

232, See infra Section 1I(D).

233, See Universal City Studios, Inc. v. Reimerdes, 111 F. Supp. 2d 294, 309 (S.D.N.Y. 2000); Content
Scrambling System, WIKIPEDIA, https://en.wikipedia.org/wiki/Content_Scramble_System
[https://web.archive.org/web/20250531164213/https://en.wikipedia.org/wiki/Content_Scramble_System]
(last visited Nov. 15, 2025).

234.  See Reimerdes, 111 F. Supp. 2d at 310 (describing how Matsushita and Toshiba granted a royalty-
free license to the DVD Copy Control Association, which in turn licenses this technology to hardware
manufacturers and motion picture studios for a modest administrative fee).

235, See DVD, WIKIPEDIA, https://en.wikipedia.org/wiki/DVD
[https://web.archive.org/web/20251106072722/https://en.wikipedia.org/wiki/DVD] (last visited Nov. 15,
2025).

236.  Seeid.

237.  Seeid.

238.  See Reimerdes, 111 F. Supp. 2d at 311.

239.  Seeid. at 312.
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Major motion picture studios sued Corley, alleging that his posting of this code
violated the DMCA’s antitrafficking ban.?*° Corley, represented by EFF, defended on
three principal grounds: (1) that his sole motivation for posting DeCSS was to allow
people with computers running the Linux operating system to enable a Linux-based
DVD player and hence fell within the DMCA'’s reverse engineering, security research,
and security testing exceptions;**! (2) that the purpose of DeCSS was to allow others to
make fair use of the plaintiffs’ copyrighted works (e.g., for educational use in comparing
films, time shifting); and (3) that the DMCA violated his First Amendment freedom of
expression by preventing him from speaking, namely posting and linking to DeCSS. A
large contingent of copyright, First Amendment, and computer research scholars
joined the battle as amici.?*?

The District Court rejected these defenses and issued an injunction blocking
distribution of DeCSS, and the Second Circuit affirmed.?*® The District Court held that

the reverse engineering exception did not apply.?** The Second Circuit’s opinion,

240. At the urging of the Motion Picture Association of America (MPAA), the Norwegian National
Authority indicted Johansen in 2002 for violating a Norwegian criminal code “which prohibits the opening
of a closed document in a way that gains access to its contents, or breaking into a locked repository. The law
also prohibits the breaking of a protective device in a way that unlawfully obtains access to the data.” See Ann
Harrison, DVD Hacker Johansen Indicted in Norway, THE REGISTER (Jan. 10, 2002),
https://www.theregister.com/2002/01/10/dvd_hacker_johansen_indicted/
[web.archive.org/web/20251018013516/https://www.theregister.com/2002/01/10/dvd_hacker_johansen_i
ndicted/]. Johansen successfully defended the charges on the grounds that he had only developed the user
interface for DeCSS, no illegal access was obtained to anyone else’s information since Johansen owned the
DVDs that he accessed, and
Norwegian law allowed making copies for personal use. See Teenager Wins DVD Court Battle, BBC NEWS (Jan.
7, 2003), http://news.bbc.co.uk/2/hi/technology/2635293.stm
[web.archive.org/web/20251018015121/http://news.bbc.co.uk/2/hi/technology/2635293.stm]; Jan
Libbenga, DVD Jon Wins Again, THE REGISTER (Jan. 2, 2004) (affirming decision on appeal),
https://www.theregister.com/2004/01/02/dvd_jon_wins_again/
[web.archive.org/web/20251025001454/https://www.theregister.com/2004/01/02/dvd_jon_wins_again/]

241, See17 U.S.C. §§ 1201(f), 1201(g), 1201(j).

242.  See, e.g, Brief Amicus Curiae of Intellectual Property Law Professors in Support of Defendants-
Appellants, Supporting Reversal, Universal City Studios, Inc. v. Corley, 273 F.3d 429 (2d Cir. 2001) (No. 00-
9185) (led by Professor Julie Cohen and signed by nineteen computer science professors); Brief of Amici
Curiae Dr. Harold Abelson et al. in Support of Appellants and Reversal of the Judgment Below, Corley, 273
F.3d 429; Brief of Amici Curiae Professor Yochai Benkler and Professor Lawrence Lessig in Support of
Appellants and Reversal of the Judgment Below, Corley, 273 F.3d 429; Brief of Amici Curiae Ernest Miller et
al. In Support of Appellants and Reversal of the Judgment Below, Corley, 273 F.3d 429; Brief of Amici Curiae
Dr. Steven Bellovin et al. in Support of Appellants and Reversal of the Judgment Below, Corley, 273 F.3d 429;
Brief of Amici Curiae American Civil Liberties Union et al. in Support of Appellants and Reversal of the
Judgment Below, Corley, 273 F.3d 429. (Prof. Peter Jaszi, Prof. Jessica Litman, Prof. Pamela Samuelson); but
¢f Brief Amicus Curiae In Support of Plaintiff-Appellees and Affirmance of Law Professors Rodney A. Smolla
et al., Corley, 273 F.3d 429 (contending that the DMCA is constitutional under the intermediate scrutiny
standard).

243.  Reimerdes, 111 F. Supp. 2d at 346.

244.  Seeid. at 319-21.
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authored by Judge Jon O. Newman, rejected the contention that § 1201(c)(1)’s savings
clause allowed the circumvention of encryption technology protecting copyrighted
material when the uses to which the material was put qualified as “fair uses,” noting
that the provision “simply clarifies that the DMCA targets the circumvention of digital
walls guarding copyrighted material (and trafficking in circumvention tools), but does
not concern itself with the use of those materials after circumvention has occurred.”*

The bulk of the Second Circuit’s opinion focused on the First Amendment
challenges to the anti-circumvention prohibition provisions and their application to
DeCSS.24¢ While recognizing that computer code can constitute speech entitled to First
Amendment protection, Judge Newman nonetheless ruled that the DMCA'’s anti-
circumvention provisions only target nonspeech aspects of computer code—its use as

247 Consequently,

a tool for circumventing encryption code, like a key to unlock doors.
the court held that the speech restriction is content-neutral, “just as would be a
restriction on trafficking in skeleton keys identified because of their capacity to unlock
jail cells, even though some of the keys happened to bear a slogan or other legend that
qualified as a speech component.”*3

As such, the DMCA anti-circumvention provisions are subject to a lower standard
of scrutiny than speech: “the regulation must serve a substantial governmental interest,
the interest must be unrelated to the suppression of free expression, and the incidental
restriction on speech must not burden substantially more speech than is necessary to
further that interest.””*’ Applying that standard, the court ruled that prohibiting the
posting of DeCSS unquestionably serves a substantial governmental interest
(preventing unauthorized access to encrypted copyrighted material) that is unrelated to
the suppression of free expression.?>® Furthermore, the defendants failed to suggest
“any technique for barring them from making this instantaneous worldwide
distribution of a decryption code that makes a lesser restriction on the code’s speech
component.”?!

As an example of the ways in which the First Amendment was being deployed to
invalidate the DMCA’s anti-circumvention prohibition, Professors Lawrence Lessig

245.  See Corley, 273 F.3d at 443 (empbhasis in original).

246. The court brushed aside the constitutional challenge based on the Copyright Clause as not
properly raised. See id. at 444-45 (noting that arguments raised only in a footnote are not entitled to appellate
consideration).

247.  Id at 454.

248.  Id.
249. Id
250.  Seeid.

251 See id. Along similar lines, the court held that prohibition of Corley’s linking to other websites
containing DeCSS code does not violate the First Amendment, emphasizing “the functional capacity of
decryption computer code and hyperlinks to facilitate instantaneous unauthorized access to copyrighted
materials by anyone anywhere in the world.” Id. at 455-58.
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and Yochai Benkler offered a vivid illustration of how prohibiting trafficking of
decryption keys for CSS implicated freedom of expression:

Imagine a ten-year-old girl doing her homework on the history of the Holocaust. She
includes in her multimedia paper a clip from Steven Spielberg’s film, Schindler’s List, in
which a little girl in red, the only color image on an otherwise black-and-white screen,
walks through the pandemonium of a deportation. In her paper, the child superimposes
her own face over that of the girl in the film. The paper is entitled “My Grandmother."?>?

The hypothetical example was poignant and moving but overlooked the wider societal
canvas that led Congress to implement the anticircumvention trafficking prohibitions
as well as the ways in which users could comment on and remix DVD releases.

Schindler’s List was widely considered a cinematic masterpiece that memorably
conveyed the horrors of the Holocaust to new generations.?* Such films require
tremendous effort and expense to script, finance, produce, market, and distribute.
Should they be freely and easily distributed on the internet without authorization, the
incentives to develop them would be greatly diminished. That was, in Congress’s view,
the far greater societal loss than not being able to conveniently access the high-
resolution digital version works for any number of ancillary uses. Affording such access
for the occasional school project cannot be accomplished without making the film
available to legions of film enthusiasts who might otherwise pay to see the film.

As the Second Circuit recognized, ten-year-old girls are still able to communicate
tributes to their grandmothers, although less easily without unfettered access to a high-
resolution version of Spielberg’s film. They could capture the scene using a camcorder
to similar, although less professional, effect.2>* Accordingly, the Second Circuit rejected
what it characterized as the defendants’ “extravagant claim” that the DMCA
unconstitutionally “eliminates fair use” of copyrighted materials.?®® The court
determined that there was no need to address whether the anti-circumvention
prohibition contravenes such constitutional protection because the defendants did not
assert that fair uses were being impaired, nothing in the injunction prohibited making
fair use, and there was no support for the contention that fair use of DVDs is
constitutionally required to be made by copying the original work in its original
format.?%¢

252.  See Brief of Amici Curiae Professor Yochai Benkler & Professor Lawrence Lessig in Support of
Appellants and Reversal of the Judgment Below, Corley, 273 F.3d 429, at 20.

253,  See Schindler’s List: Reception, Critical Response, WIKIPEDIA,
https://en.wikipedia.org/wiki/Schindler%27s_List#Reception
[https://web.archive.org/web/20250914165144/https://en.wikipedia.org/wiki/Schindler%27s_List#Recept
ion] (last visited Nov. 16, 2025).

254.  See Corley, 273 F.3d at 459.

255.  Seeid. at 458.

256.  See id. at 459 (noting that the DMCA does not limit the “opportunity to make a variety of
traditional fair uses of DVD movies, such as commenting on their content, quoting excerpts from their
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In upholding the constitutionality of the DMCA's anti-circumvention prohibition,
the Second Circuit’s decision enabled the physical digital video marketplace to
flourish.”” The motion picture industry still faced a mounting digital piracy
challenge,?*® but the Corley decision shut down a significant risk to widespread
distribution of high-resolution digital media and encouraged further technological
progress and film production. The development of encrypted subscription-based
streaming platforms has proven to be a robust ecosystem for distributing digital
content.?”’

B. THE FILESHARING DISRUPTION

With Napster’s launch on June 1, 1999, the recording industry’s worst fears were
realized. Record labels, recording artists, and songwriters watched in dismay as record
sales precipitously dropped.?°

Figure 2: Record Sales per Person 1973-2005
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screenplays, and even recording portions of the video images and sounds on film or tape by pointing a
camera, a camcorder, or a microphone at a monitor as it displays the DVD movie”).

257. DVD sales overtook VHS sales in 2001. See DVD, supra note 235.

258.  Enterprising hackers continued to traffic DeCSS and decrypted DVDs. And as more bandwidth
and processor speed became available, new piracy threats emerged. See infra Section II(D).

259.  See infra Section II(E).

260.  See Stan J. Liebowitz, File Sharing: Creative Destruction or Just Plain Destruction?, 49 J.L. & ECON. 1,
14 (2006).
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The release of peer-to-peer technology sparked the most consequential copyright

261

battle in modern history,?®! culminating in the Supreme Court’s historic 2005 Grokster

262

decision?®? and tens of thousands of direct enforcement lawsuits against filesharers.

These services were attractive nuisances:2®* digital playgrounds designed for the prime
music-purchasing demographic that offered a false sense of security through the
seeming anonymity of the internet and filled with malware dangers.

John Perry Barlow, EFF’s patron saint, viewed peer-to-peer networking as a form
of revolutionary civil disobedience paralleling the American revolution: “The colonists
were obliged to cast off that power and develop an economy better suited to their new
environment. . . . No law can be successfully imposed on a huge population that does
not morally support it and possesses easy means for its invisible evasion.”?%* The battle
expanded the copyleft populist movement and further implicated copyright scholars in
misleading advocacy.

1. Napster’s Rapid Rise and Fall

In early 1999, Shawn Fanning, a recent high school graduate, developed a user-
friendly computer network for anonymously transferring MP3 files over the
internet.?%> Named Napster, after Shawn’s nickname referencing his nappy hair, the
program maintained a central database of connected users. Users could easily search the
central database for song titles, link to another user hosting the file, and immediately
download the file. Fanning teamed with Sean Parker, another young
programmer/hacker Fanning met on the internet, who raised $50,000 to seed the
venture.?s® Napster launched on June 1, 1999, generating euphoria among internet-

connected music fans and panic throughout the record industry. Tens of millions of

261, See Wu, When Code Isn’t Law, supra note 137, at 683 (observing that “P2P filesharing represents the
most ambitious effort to undermine an existing legal system using computer code”).

262.  MGM Studios, Inc. v. Grokster, Ltd., 545 U.S. 913 (2005).

263. See  Attractive  Nuisance Doctrine, CORN. L. SCH. LEGAL  INFO. INST,,
https://www.law.cornell.edu/wex/attractive_nuisance_doctrine
[https://web.archive.org/web/20251107190221/https://www.law.cornell.edu/wex/attractive_nuisance_do
ctrine] (last visited Nov. 16, 2025).

264. See John Perry Barlow, The Next Economy of Ideas, WIRED (Oct. 1, 2000),
https://www.wired.com/2000/10/download/
[https://web.archive.org/web/20251019230237/https://www.wired.com/2000/10/download/]; ~see also
sources cited supra note 144.

265.  See Georgi Dalakov, Shawn Fanning (Napster)) COMPUT. TIMELINE, http://www.computer-
timeline.com/timeline/shawn-fanning/
[https://web.archive.org/web/20251116140751/https://www.computer-timeline.com/timeline/shawn-
fanning/] (last visited Nov. 16, 2025).

266.  See id. Parker would go on to team with Mark Zuckerberg (and Peter Thiel) a few years later to
help get Facebook launched. See Sean Parker, WIKIPEDIA, https://en.wikipedia.org/wiki/Sean_Parker
[https://web.archive.org/web/20251007105108/https://en.wikipedia.org/wiki/Sean_Parker] (last visited
Nov. 16, 2025).
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people downloaded Napster software.?” Fanning quickly became a hacker cult hero,
featured on the covers of national magazines.?® The business, however, lacked a
revenue model, and it was facilitating massive piracy of copyrighted works.

The Recording Industry Association of America (RIAA) filed suit in December
1999 alleging contributory and vicarious infringement,?* followed a few months later
by lawsuits filed by heavy metal band Metallica and rapper and producer Dr. Dre.?”® In
April 2000, I organized the first of what would become an annual BCLT public
roundtable discussion featuring the parties, recording artists, and NGOs, including
EFF.

Four months later, Judge Marilyn Hall Patel granted the plaintiffs a preliminary
injunction, shutting down the service.?’! The Ninth Circuit largely affirmed her
decision, finding that the copyright owners demonstrated likelihood of success on its
infringement claims, and rejecting Napster’s fair use, AHRA, and DMCA safe harbor
defenses.?’? The court remanded the case with instructions to narrow the scope of the
injunction, which Judge Patel reissued shortly thereafter.’> Napster was not able to

comply with the conditions and shut down in July 2001.274

267. See Karl Taro  Greenfeld, Meet the Napster, TIME (Oct. 2, 2000),
https://time.com/archive/6954963/meet-the-napster/
[https://web.archive.org/web/20260115001921/https://time.com/archive/6954963/meet-the-napster/]
(“Fanning’s program already ranks among the greatest Internet applications ever, up there with e-mail and
instant messaging. In terms of users, the Napster site is the fastest growing in history, recently passing the 25
million mark in less than a year of operation.”).

268.  See, e.g, What'’s Next for Napster, TIME, Oct. 2, 2000, at cover (asking “What's Next for Napster.
How SHAWN FANNING, 19, upended music. . .and a lot more”),
https://content.time.com/time/covers/0,16641,20001002,00.html
[https://web.archive.org/web/20251019233815/https://content.time.com/time/covers/0,16641,20001002,
00.html].

269.  See The Music Industry’s Fight Against Napster— Part 1: Napster’s Rise to Fame, MUSIC BUS. RSCH. (Dec.
6, 2014) https://musicbusinessresearch.wordpress.com/2014/12/06/the-music-industrys-fight-against-
napster-part-1/
[https://web.archive.org/web/20251116141131/https://musicbusinessresearch.wordpress.com/2014/12/06/
the-music-industrys-fight-against-napster-part-1/].

270. See Rapper Dr. Dre Sues Napster for Infringement, L.A. Times (Apr. 27, 2000),
https://www.latimes.com/archives/la-xpm-2000-apr-27-fi-23816-story.html
[https://web.archive.org/web/20251116141308/https://www.latimes.com/archives/la-xpm-2000-apr-27-
fi-23816-story.html].

271.  A&M Records, Inc. v. Napster, Inc., 114 F. Supp. 2d 896 (N.D. Cal 2000).

272.  A&M Records, Inc. v. Napster, Inc., 239 F.3d 1004 (9th Cir. 2001).

273.  A&M Records, Inc. v. Napster, Inc., 2001 WL 227083 (Mar. 5, 2001); affd, 284 F.3d 1091 (9th Cir.
2002).

274, See Napster, WIKIPEDIA, https://en.wikipedia.org/wiki/Napster
[https://web.archive.org/web/20251006024526/https://en.wikipedia.org/wiki/Napster] (last visited Nov.
16, 2025); see also A&M Records, Inc. v. Napster, Inc., 284 F.3d 1091 (9th Cir. 2002) (affirming the modified
preliminary injunction and the shutdown order).
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Napster hoped to leverage its large user base to force the record industry into a
licensing deal, but that plan was doomed.?”> Napster would need to generate revenue
by charging users to have any chance of bringing the record industry to the table.
Imposing subscription or download fees, however, would attract copycat services into
the market.?’¢ Without a clear liability holding, there would be no way to prevent other

P2P companies from disrupting a Napster-record label licensing deal.

2. The Demise of Aimster

As Napster’s fate hung in the balance, Aimster, a P2P network leveraging America
Online’s Instant Messaging network (‘AIM”), entered the market.?”” Internet users
initially could freely download the software.?’® Users could then search for and
download files contained in share folders of other Aimster users. Like Napster, Aimster
used a centralized index providing song titles, bit rate, and song length. Aimster also
provided a tutorial demonstrating how to transfer and copy files. The tutorial used
unlicensed copyrighted works for explaining how to use the app. Aimster also hosted
chat rooms and message boards that specifically referenced searches for copyrighted
works, as well as comments referencing migration from Napster due to its shutdown.
Many of these comments acknowledged and promoted piracy, such as “LET’'S ALL
FUCK OVER THE MUSIC INDUSTRY ... LETS CHEAT THE VERY ARTISTS WE
LISTEN TO” and “I AM NOT GOING TO BUY CDS ANYMORE!">”® Aimster also
operated “Club Aimster,” promising “All the Hot New Releases All the Time” for $4.95
per month.28

In November 2001, eleven infringement actions against Aimster were
consolidated in the Northern District of Illinois.2! The record labels requested a

preliminary injunction. Aimster defended the action on the grounds that its service was

275. Hummer Winblad Venture Partners swooped in to pilot a deal, installing Hank Barry, a
technology lawyer, as Napster’s CEO in 2000. See Matt Richtel, Napster Has a New Interim Chief and Gets a $15
Million Investment, N.Y. TIMES (May 23, 2000), https://www.nytimes.com/2000/05/23/business/napster-
has-a-new-interim-chief-and-gets-a-15-million-investment.html
[web.archive.org//web/20251024195006/https://www.nytimes.com/2000/05/23/business/napster-has-a-
new-interim-chief-and-gets-a-15-million-investment.html].

276. New entrants were already circling. See Madster, WIKIPEDIA,
https://en.wikipedia.org/wiki/Madster
[https://web.archive.org/web/20250829080030/https://en.wikipedia.org/wiki/Madster] (last visited Nov.
16, 2025) (Aimster, later renamed Madster, was released in August 2000.); eDonkey2000, WIKIPEDIA,
https://en.wikipedia.org/wiki/EDonkey2000
[https://web.archive.org/web/20250924115251/https://en.wikipedia.org/wiki/EDonkey2000] (last visited
Nov. 16, 2025).

277 SeeIn re Aimster Copyright Litig., 252 F. Supp. 2d 634, 639-43 (N.D. IIL 2002).

278.  Seeid. at 645.

279.  Id. at 644 (quoting user posts on Aimster bulletin boards) (capitalization in original).

280.  Seeid. at 644-45.

281.  Seeid. at 638.
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capable of “substantial non-infringing uses” and hence immune from contributory
liability.?8? Chief Judge Marvin Aspen granted a preliminary injunction, distinguishing
Sony on the grounds that: (1) the defendants had provided no evidence on non-
infringing uses (whereas Sony involved time-shifting of television programming,
which the Supreme Court deemed fair use); (2) Aimster was not a “staple article of
commerce” but an ongoing service; (3) Sony did not address the unauthorized and
widespread distribution of infringing works; (4) there is authority to suggest that Sony’s
protection is not available when the products at issue are specifically manufactured for
infringing activity; and (5) “Sony approvingly cited the district court’s finding that Sony
had not ‘influenced or encouraged’ the unlawful copies,” an inducement basis for
liability.?8% The district court further found that the record labels had shown a
reasonable likelihood of success on their vicarious infringement claim.?3* The court
rejected the defendants’ assertion that the DMCA safe harbor immunized their
activities, finding that they had failed to comply with the requirement to adopt and
implement a policy to terminate repeat infringers.?%

The Seventh Circuit affirmed the preliminary injunction.?3¢ In a wide-ranging
opinion, Judge Richard Posner delved into the challenges of applying the Supreme
Court’s analog age Sony decision to a highly parasitic internet filesharing service.
Recognizing limitations on his power to address the limitations of the Sony
precedent,?®” Judge Posner distinguished Sony, noting the distinction between “articles
of commerce” and services, the Supreme Court’s reference to the motion picture
studios’ evident purpose to leverage their copyright monopolies into a monopoly over
video recorders, and Sony’s inability to prevent infringing uses once its devices were
sold.?88 Judge Posner further noted that although the Sony majority did not discuss ways
in which Sony could have designed the VCR to reduce the likelihood of infringement—
for example, by eliminating the fast-forward capability?®—“the ability of a service
provider to prevent its customers from infringing is a factor to be considered in

determining whether the provider is a contributory infringer.”?*

282.  Seeid. at 653-54; Sony Corp. of Am. v. Universal City Studios, Inc., 464 U.S. 417 (1984).

283.  Id. at 653-54 (citing Sony, 464 U.S. at 438).

284.  Seeid. at 655.

285, Seeid. at 659 (citing 17 U.S.C. § 512(i)).

286.  Inre Aimster Copyright Litig., 334 F.3d 643, 643 (7th Cir. 2003).

287.  See id at 649 (observing that the recording industry’s hostility to the Sony decision is
“understandable” but “articulated in the wrong forum”).

288.  See id. at 648 (citing Sony, 464 U.S at 440, 441-42 and n.21, and 35 U.S.C. § 271(c) (Patent Act’s
staple article of commerce provision)).

289.  See id. Judge Posner read Sony to hold that archiving of television broadcasts (“library building”)
and skipping commercials to avoid commercials were infringing acts. See id. at 647.

290. Id at 648 (noting that Congress so recognized in the DMCA).
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Judge Posner invoked tort law principles to find willful blindness to be a potential
basis for infringement liability.?! He specifically pointed to Aimster’s encryption
feature that hid knowledge of what songs were being copied by the users of the service
as bearing on indirect liability, although he stopped short of saying that “the provider
of an encrypted instant-messaging service or encryption software is ipso factor a
contributory infringer should his buyers use the service to infringe copyright, merely
because encryption, like secrecy generally, facilitates unlawful transactions.”?*?
Without definitively drawing the contributory liability line, Judge Posner pivoted to
aiding and abetting and inducement liability,*** finding sufficient basis to uphold the

295

preliminary injunction.®® The Supreme Court declined to review,?”> leading to

Aimster’s demise.?%¢

3. Second-Generation Filesharing Technology and the Grokster
Litigation

As Napster’s and Aimster’s cavalier ventures collapsed, EFF rolled out a plan for
designing a second generation of P2P services to avoid Napster’s fate. Based on a broad
reading of Sony and a cramped interpretation of Aimster, Fred von Lohmann
recommended that second-generation services design their systems to afford “plausible

deniability” of “what your end-users are up to.”?”

291.  Seeid. at 650.

292. Id

293, Seeid. at 650-54.

294.  Seeid at 655.

295.  See Deep v. Recording Indus. Ass'n of Am., Inc., 540 U.S. 1107 (2004) (denying writ of certiorari);
Declan McCullagh, High Court Turns Dead Ear to Aimster, CNET (Jan. 13, 2004),
https://www.cnet.com/tech/tech-industry/high-court-turns-deaf-ear-to-aimster/
[https://web.archive.org/web/20251010170630/https://www.cnet.com/tech/tech-industry/high-court-
turns-deaf-ear-to-aimster/].

296.  See Madster, supra note 276 (noting that Aimster changed its name to Madster out of concern for
infringing AOL’s Instant Messenger trademark).

297.  See Fred von Lohmann, IAAL: What Peer-to-Peer Developers Need to Know about Copyright
Law § V.7, Elec. Frontier Found. (Dec. 2003), https://www.eff.org/pages/iaal-what-peer-peer-developers-
need-know-about-copyright-law
[https://web.archive.org/web/20040116040842/https://www.eff.org/IP/P2P/p2p_copyright_wp.php],
quoted in Brief of Professors Peter S. Menell et al., as Amici Curiae in Support of Petitioners, at 26-27, n.10,
Metro-Goldwyn-Mayer Studios, Inc., v. Grokster, Ltd., 545 U.S. 913 (2005) (cd Statement of Marybeth
Peters, Register of Copyrights before the S. Comm. on the Judiciary, Intentional Inducement of Copyright
Infringements ~ Act of 2004  (July 22, 2004), at text accompanying n.38),
https://www.copyright.gov/docs/regstat072204.html.
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Have you built a level of “plausible deniability” into your product architecture and business
models? If you promote, endorse, or facilitate the use of your product for infringing
activity, you're asking for trouble. . . . [S]oftware that sends back user reports may lead to
more knowledge than you want. Customer support channels can also create bad
“knowledge” evidence. Instead, talk up all the great legitimate capabilities, sell it (or give
it away), and then leave the users alone.

Disaggregate functions . .. In order to be successful, peer-to-peer networks will require
products to address numerous functional needs—search, namespace management,
security, dynamic file redistribution, to take a few examples. There’s no reason why one
entity should try to do all of these things.. . ..

This approach may also have legal advantages. If Sony had not only manufactured VCRs,
but also sold all the blank video tape, distributed all the TV Guides, and sponsored clubs
and swap meets for VCR users, the Betamax case might have turned out differently. ... A
disaggregated model, moreover, may limit what a court can order you to do to stop
infringing activity by your users.

... Give up the EULA.... Although end-user license agreements (“EULAs”) are
ubiquitous in the software world, copyright owners have attempted to use them in P2P
cases to establish “control” for vicarious liability purposes. . . .

No customer support. Any evidence that you have knowingly assisted an end-user in
committing copyright infringement will be used against you. . . .2%

This cynical advice—arguably amounting to willful blindness—advanced EFF’s
mission of liberating internet services from copyright liability, but also undermined
system efficiency and user privacy, EFF’s original mission.?’

Several such services—including Grokster, Morpheus, and KaZaA—soon entered
the market. Unlike Napster and Aimster, they employed decentralized network
architectures that avoided files or file names passing through company-managed
servers. Rather, the systems enabled users of the software to search for files directly from
other users through a full process of peer-to-peer communications. By contrast,
Napster directly routed users to file hosts listed in directories stored on Napster’s
servers. The sharing of files would then occur directly between users, bypassing
Napster's servers.

Also unlike Napster, these second-generation services had a business model, albeit
one that was meager and unsavory: They integrated software delivering pop-up
advertisements into their P2P networks. As one software-savvy practitioner noted:

[T]f you have teenagers in the house and you've let them loose with your computer,
chances are that they've eagerly down-loaded one of the peer-to-peer filesharing utilities
like Kazaa, Grokster or Morpheus in order to score pirated music. It’s just what kids do.
These products are riddled with ride-along malware that gets downloaded when installing
the software. So intertwined is some of this noxious code that any attempt to remove the

298.  von Lohmann, supra note 297.
299.  See supra Section I(B)(1)(b).
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malware can actually disable the filesharing utility. But, hey, it’s just filesharing companies
trying to make a buck.3%°

Furthermore, P2P services were a form of spyware. Other P2P users could access
and search other computers on the network. A user could search for Led Zeppelin's
Stairway to Heaven as well as”1099,” which could locate tax returns stored in a share
folder. 3!

From a policy perspective, the parasitic effects of second-generation P2P services
on the content industry were the same as Napster’s, and the pop-up ads and spyware
concerns made this generation of filesharing far more deleterious.3°? P2P offered some
file storage and transfer speed efficiencies, but Moore’s Law was rapidly advancing
processor and network capabilities, effectively making such advantages less
consequential. The celestial jukebox—using licensed central servers, integrating far
better user interfaces, and compensating artists—was technologically possible, but
economically sustainable only if rampant piracy on P2P services was curtailed.

300. See Mark Tamminga, Invasion of the Computer Snatchers: Pestilential Programs Are Turning the Web
into a Toxic Swamp for the Unwary, 29 LAW PRAC. MGMT. 26, 26-27 (July/ August 2003); see also Lior Jacob
Strahilevitz, Wealth Without Markets?, 116 YALE L.J. 1472, 1500-01 (reviewing YOCHAI BENKLER, THE
WEALTH OF NETWORKS: HOW SOCIAL PRODUCTION TRANSFORMS MARKETS AND FREEDOM (2006)
(observing that “the untold story of peer-to-peer networking is spyware bundling. There is no such thing as
a free lunch, at least not after Napster. Users who downloaded unlicensed copies of mp3 sound recordings
were paying for those files just as iTunes users were. The latter paid with cash, the former paid with
computing resources, and many a functional PC was rendered virtually inoperable by bundled spyware and
malware.”).

301 SeeDavid Bowermaster, Indictment Here Marks “New Age” of ID Theft, SEATTLE TIMES (Sep. 7, 2007)
https://www.seattletimes.com/seattle-news/indictment-here-marks-new-age-of-id-theft/
[https://web.archive.org/web/20251010184331/https://www.seattletimes.com/seattle-news/indictment-
here-marks-new-age-of-id-theft/] (reporting on the use of LimeWire to commit fraud against more than
eighty victims).

302. EFF suggested that the loss to recording artists and songwriters could be adequately addressed
through voluntary contributions, a virtual tip jar model. See A Better Way Forward: Voluntary Collective
Licensing of Music File Sharing, ELEC. FRONTIER FOUND. (Apr. 1, 2008) https://www.eff.org/wp/better-way-
forward-voluntary-collective-licensing-music-filesharing
[https://web.archive.org/web/20251011025243/https://www.eff.org/favicon.ico] (noting that “[s]ince
2003, EFF has championed an alternative approach that gets artists paid while making file sharing legal:
voluntary collective licensing”). Radiohead attempted a variation of this approach for its 2007 In Rainbows
release, see Jon Pareles, Pay What You Want for This Article, N.Y. TIMES (Dec. 9, 2007),
https://www.nytimes.com/2007/12/09/arts/music/09pare.html
[https://web.archive.org/web/20251116144600/https://www.nytimes.com/2007/12/09/arts/music/09pare
.html], with some success, but few others followed. Cf. Eric Garland, The “In Rainbows” Experiment: Did It
Work?, NPR MusIC (Nov. 16, 2009),
https://www.npr.org/sections/monitormix/2009/11/the_in_rainbows_experiment_did.html
[https://web.archive.org/web/20251116144616/https://www.npr.org/sections/monitormix/2009/11/the_i
n_rainbows_experiment_did.html]. Radiohead abandoned this approach for subsequent releases. See
Radiohead  Ditch  “Pay  What you Want” Release Style, BBC NEws (Feb. 14, 2011),
https://www.bbc.com/news/newsbeat-12448476#
[https://web.archive.org/web/20251116144748/https://www.bbc.com/news/newsbeat-12448476].
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The record industry promptly sued Grokster, Morpheus, and KaZaA, alleging
indirect copyright infringement.>® It was not surprising to see EFF step up to represent
StreamCast Networks, developer of the Morpheus platform.** It was surprising,
however, to see Professor Mark Lemley join the fray as counsel for Grokster. His
approach to this case would blur the lines between interpretive and normative analysis
as well as academic values and zealous advocacy. The copyright scholarly community’s
involvement in amicus briefs would further strain academic values and mark a shift in
the copyright legal academy’s approach to amicus brief writing for decades to come.

a.  The Scholarly Divide

The copyright scholarship community divided sharply over the desirability and
legality of P2P technology. The growing copyleft community engaged in some hand-
wringing over the copyright infringement that such networks facilitated, but came
down strongly on the side of second-generation P2P services being immunized from

liability by the Sony staple article of commerce safe harbor.3

Other copyright and law
and economics scholars were more troubled by the piratic effects of P2P services and
saw room for courts to hold these services indirectly liable for infringement by end-
users.3%

Bridging the divide, Professor Terry Fisher and Professor Neil Netanel separately
proposed that Congress immunize P2P networks through a far-reaching compulsory
licensing system.?®” These policy proposals would socialize much of the creative
ecosystem as the internet expanded its capacity and reach. They viewed P2P technology

as the principal means for distributing online content and largely dismissed voluntary

303. See Scarlett Pruitt, Recording, Movie Industries Sue Napster Progeny, CNN (Oct. 7, 2001),
https://www.cnn.com/2001/ TECH/industry/10/07/recording.sues.idg/#.
[https://web.archive.org/save/https://www.cnn.com/2001/ TECH/industry/10/07/recording.sues.idg/#].

304.  See Media Release: EFF Asks Court to OK Morpheus Peer-to-Peer Software, Reject Hollywood Attempts to
Stifle Innovation, ELEC. FRONTIER FOUND. (Jan. 22, 2002),
https://w2.eff.org/IP/P2P/MGM_v_Grokster/20020122_eff_morpheus_pr.html#
[https://web.archive.org/save/https://w2.eff.org/IP/P2P/MGM_v_Grokster/20020122_eff_morpheus_pr.
html#]

305. See YOCHAI BENKLER, THE WEALTH OF NETWORKS: HOW SOCIAL PRODUCTION TRANSFORMS
MARKETS AND FREEDOM 418-29, 47071 (2006) (applauding P2P’s capacity to support recording artists and
information dissemination while recognizing its facilitation of “outright illegality practiced by tens of
millions of Internet users” and acknowledging that the recording industry’s claims in P2P litigation “seemed
the most morally compelling” for its efforts to curtail social production); supra section I1(B)(3)(d)(iv).

306.  See Menell & Nimmer, supra note 66; Douglas Lichtman & William Landes, Indirect Liability for
Copyright Infringement: An Economic Perspective, 16 HARV. J.L. & TECH. 395 (2003).

307. See Neil W. Netanel, Impose a Noncommercial Use Levy to Allow Free Peer-to-Peer File Sharing, 17
HARV. J.L. & TECH. 1 (2003); WILLIAM W. FISHER III, PROMISES TO KEEP: TECHNOLOGY, LAW, AND THE
FUTURE OF ENTERTAINMENT (2004).
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licensing, which had successfully emerged decades ago to support radio, television, and
venue licensing of public performance rights.3

I was surprised by the swiftness with which the scholarly community had come to
firm conclusions about this nascent and rapidly unfolding technological landscape.>*
Even the greatest technological advances have been accompanied by adverse societal,
economic, and ecological risks, some of which do not manifest immediately.’'° Yet in
addressing the policy ramifications of the online distribution platform field, many legal
scholars disregarded or downplayed the problems of rampant piracy, malware
proliferation, and privacy violations. It appeared that they were swept off their feet by
the public’s rapid adoption of peer-to-peer technology, internet exceptionalism, and
the internet’s promise.

As the filesharing controversy was emerging, I was invited to speak at a
symposium celebrating Judge Newman’s first thirty years on the federal bench.3! I took
this opportunity to examine the technological, economic, industrial, and legal issues
surrounding this dramatic shift in content distribution. The monograph-length article
that I produced examined the characteristics of the emerging digital content platforms,
the ramifications of digital distribution for the major content industries, the wave of
digital copyright legislation, and the copyright enforcement challenges.3'? I predicted a
copyright enforcement war of attrition, the emergence of private solutions and
antitrust concerns, and the shift of copyright from a property rights regime towards a
mixed regulatory regime’*—all of which have been borne out.

This project enabled me to conceptualize the forces shaping copyright law. I
continued to convene digital music roundtables with the key players and closely
followed digital copyright developments. It was important to track this rapidly evolving

308.  SeeRobert P. Merges, Contracting into Liability Rules: Intellectual Property Rights and Collective Rights
Organizations, 84 CAL. L. REV. 1293, 1328-40 (1996).

309.  See, e.g, Lawrence Lessig, End the War on Sharing, FIN. TIMES (Jun. 19, 2002) (praising economist
Professor Stan Liebowitz for questioning whether filesharing was harming record sales: “Guided by the
integrity of scholars such as Prof. Liebowitz, policymakers should focus on where the real good can be done.
Instead of demonizing our children, they should enact laws that ensure payment for artists while pushing
innovators to develop better, cheaper, more competitive ways to get access to content.”). But when more and
better data led Professor Liebowitz to conclude that filesharing was adversely affecting record sales, Professor
Lessig stopped singing his praises.

310. The automobile, nuclear power, plastics, pesticides, leaded gasoline, and many other
breakthrough technologies have resulted in adverse effects. Mobile phone technology and social media are
good contemporary examples. See JONATHAN HAIDT, THE ANXIOUS GENERATION: HOW THE GREAT
REWIRING OF CHILDHOOD Is CAUSING AN EPIDEMIC OF MENTAL ILLNESS (2024). The ramifications of
generative artificial intelligence for humanity are far from clear. See YUVAL NOAH HARARI, NEXUS: A BRIEF
HISTORY OF INFORMATION NETWORKS FROM THE STONE AGE TO Al (2024).

311.  SeePeter S. Menell, Envisioning Copyright Law’s Digital Future, 46 N.Y.L. SCH. L. REV. 63, 67 (2003).

312.  Seeid. at 108-91.

313, Seeid. at 191-97.
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ecosystem in order to understand the industrial shifts, politics, tradeoffs, and paths
forward.

Like many other scholars, [ was particularly interested in the effects of P2P services
on music industry sales and the development of authorized distribution outlets. The
emerging studies aligned with the basic intuition that teenagers and college students—
the prime music purchasing demographic—would increasingly acquire music through
P2P networks, thereby adversely affecting record sales.’!* As economics Professor Stan
Liebowitz summarized at the time:

[Tlhe evidence...supports the current findings from almost all
econometric studies that have been undertaken to date [that] file sharing has
brought significant harm to the recording industry.... This conclusion,
preliminary though it might be, should not be much of a surprise. . . . When
given the choice of free and convenient high-quality copies versus purchased
originals, is it really a surprise that a significant number of individuals will
choose to substitute the free copy for the purchase? The conditions needed to
override this basic intuition are demanding and seemingly not met in the case

of file sharing.3®

But just as the Grokster litigation was heading to the Supreme Court, an

316 swept the academic

econometric study countering this conventional wisdom
community and garnered outsized media attention.’'” Another surprising development

was the circulation of a paper by Professors Mark Lemley and Anthony Reese

314.  See David Blackburn, On-line Piracy and Recorded Music Sales (working paper, Harvard Univ. Dep’t
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contending that immunizing filesharing services from indirect copyright liability while
aggressively enforcing copyright protection against end-users would be the best
approach to combating internet piracy.318The fact that Professor Lemley represented
Grokster in the P2P lawsuit raised concerns about the paper’s independence and
objectivity.

i Filesharing Freakonomics

In March 2004, Professors Felix Oberholzer-Gee and Koleman Strumpf released
an empirical paper (OGS paper) that came to the surprising conclusion that the 30%
drop in record sales following Napster’s introduction was attributable to economic
forces other than P2P filesharing.3*°Unlike prior studies that used survey data, the OGS
paper used proprietary download data from OpenNap, Napster's server. The
econometric study used a regression model with instrumental variables to control for
the endogeneity of unobserved factors that also influence music sales. It used German
school vacation periods as an instrumental variable on the theory that German high
school students, who are in the prime filesharing demographic, have more time to
engage in filesharing during vacation periods, thereby making more downloadable
supply available to U.S. users. Furthermore, school vacation periods are exogenous to
album sales, and there was no reason to believe that German school vacation periods
are correlated with economic conditions that affect album sales, such as marketing
efforts or macroeconomic activity.

Professor Liebowitz went to work trying to reconcile these results with those of
other economists (including himself) and identified numerous problems with the study
design. He sought access to the underlying data to see if he could replicate the results
but was refused.3?° Meanwhile, more numerous and transparent studies lent credence
to the view that filesharing was cutting into record sales,*?'but received scant attention
in briefing for the Supreme Court’s Grokster decision. Subsequent studies cast greater
doubt about the paper’s validity, as well as the extent to which legal scholars have
uncritically cited its findings.322
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