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The (Social) Media is the Message: Theories of Liability for New
Media Artists

Beatrice Kelly”

ABSTRACT

Artists have always challenged the limits of the legal, but in recent years, there
has been a shift from works of art that offend or upset to those that merely run afoul
of something very mundane: online terms of service. This Note argues that new
media artists working primarily with social media must be aware of the potential
liability inherent in any project that involves a violation of user agreements. If artists
continue to violate the user agreements of social media websites—whether
purposefully or by accident—there are serious implications for legal liability. With
Richard Prince standing at the helm of a new breed of artist-plaintiff, the new media
movement is beginning to witness the very tangible presence of litigation in even the
most intangible of artworks.
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INTRODUCTION

“[T]he only way left to shock is not through controversial content, but by subverting
the very form and structure of the artwork itself.”

Peter Rojas'

For lawyers, artist Richard Prince has become the undeniable enfant terrible of
the “Pictures” generation.? As an appropriation artist, Prince “lifts” portions of
preexisting works, appropriating and combining others’ images to create new, unique
works of art. In the 1980s, Prince began “rephotographing” cigarette advertisements
depicting the famous Marlboro man.® Neither Marlboro nor Sam Abell, photographer
of the original Marlboro man, sued Prince for these appropriative works,* so students
of copyright law are more likely to know Prince’s 2008 work Canal Zone.> In Canal
Zone, Prince cut out and modified photographs of Jamaican Rastafarians from a book
by photographer Patrick Cariou.® Unlike his predecessor Abell, Cariou sued Prince

1. Copies, RHIZOME ART (2005), https://perma.cc/T7S6-DY2U.

2. “Pictures” was the title of a 1977 exhibition organized by art historian Douglas Crimp. The
term is now used to describe that group and others of the era whose “work is not confined to any particular
medium; instead, it makes use of photography, film, performance, as well as traditional modes of painting,
drawing, and sculpture.” Douglas Crimp, Pictures, 8 OCTOBER 75, 75 (1979).

3. See, e.g., Untitled (cowboy) Description, Heilbrunn Timeline of Art History, THE
METROPOLITAN MUSEUM OF ART, https://perma.cc/C3AS-GST3. Sotheby’s has described the series as
“emblematic”:  “By re-appropriating images from Marlboro advertisements and presenting them
unbranded, blown-up to the point of pixelation and refocused, Prince not only challenges the nature of
photography and its authorship but more importantly deconstructs and interrogates romanticized images
that shape American identity.” Richard Prince, Untitled (cowboy) Catalogue Note, SOTHEBY’S,
https://perma.cc/E9R2-SY9U.

4. Abell noted that “[i]t’s obviously plagiarism,” but not illegal. Liron Samuels, Photographer
Sam Abell Talks About ‘Cheeky’ Richard Prince After Prince Sold His Photo for Millions, DIY
PHOTOGRAPHY (May 29, 2015), https://perma.cc/ZVR3-D4WU.

5. See Richard Prince, Canal Zone Exhibition Description, GAGOSIAN GALLERY,
https://perma.cc/SRBN-P7S8.

6. Cariou v. Prince, 714 F.3d 694, 694 (2d Cir. 2013).
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for copyright infringement.” Prince asserted a fair use defense,® rejected by the
district court but ultimately validated by the Second Circuit on appeal.’

Prince spent nearly four years defending himself against Cariou’s claims, with the
case finally coming to a close in 2013. In autumn 2014, Prince pushed the legal
limits yet again and reproduced others’ Instagram posts on six-by-six foot canvases.!°
He replaced the actual comments on the posts with his own bizarre ones, such as:
“DVD workshops. Button down. I fitin one leg now. Will it work? Leap of faith.”!!
A number of the selected posts depict young women in semi-nude poses, while others
show celebrities; none of the original posters were asked for consent.!> The show,
titled New Portraits and shown at the Gagosian Gallery in New York, faced serious
backlash.!* Many users whose works were reproduced were angered by Prince’s
assertion that his addition of frustratingly oblique and seemingly mocking comments
could render apparent copyright infringement legal.'* Four lawsuits have been filed
against Prince as a result of New Portraits: photographer Donald Graham filed a
complaint at the end of 2015; photographer Dennis Morris filed suit in June 2016,
followed by makeup artist Ashley Salazar two weeks later; and photographer Eric
McNatt in November 2016.'

New Portraits, through its reliance on a violation of Instagram’s terms of use,
draws attention to a rich, but far less well-known, movement in the art world where

7. Amended Complaint and Demand for Jury Trial, Cariou v. Prince, No. 08-Civ-11327, 714 F.3d
694 (2d Cir. 2013).

8. Answer, Cariou v. Prince, No 08-Civ-11327, 714 F.3d 694 (2d Cir. 2013).

9. Cariou, 714 F.3d at 712. See Brian Sites, Fair Use and the New Transformative, 39 COLUM.
J.L. & ARTS 513, 529-34 (2016); Amy Adler, Fair Use and the Future of Art, 91 N.Y.U. L. REV. 559
(2016).

10. Press Release, Richard Prince: New Portraits, GAGOSIAN GALLERY (June 9, 2015),
https://perma.cc/NNA9-NLAR.

11.  Anny Shaw, Other People’s Instagram Posts — Yours for $90,000, THE TELEGRAPH (June 15,
2015), https://perma.cc/F9TN-V2JA.

12. I

13. Nate Harrison, How to Sue Richard Prince and Win, AM. SUBURB X (July 13, 2015),
https://perma.cc/6RQQ-5FW3; Noah Dillon, What's Not the Matter With Richard Prince, ARTCRITICAL
(July 9, 2015), https://perma.cc/YR6B-RLZD; Paddy Johnson, Richard Prince Sucks, ARTNET NEWS (Oct.
21,2014), https://perma.cc/3GCF-M47W.

14.  See, e.g., Katrina Clarke, Richard Prince’s use of her Instagram image angers Toronto woman,
THE TORONTO STAR (June 1, 2015), https://perma.cc/2EAS-N6QZ (“Instagram, meanwhile, doesn’t
mince words about photo ownership. ‘People in the Instagram community own their photos, period,” an
Instagram spokesperson said in an email to the Star. ‘On the platform, if someone feels their copyright
has been violated, they can report it to us and we will take appropriate action. Off the platform, content
owners can enforce their legal rights.”””). One user, Anna Collins, stated: “Appropriation without consent
is not at all OK. For an upper-class white man who felt entitled enough to take younger girls’ photos and
sell them for a ridiculous amount of money, [it] strips us from the sense of security we have in the identity
that we put out there.” Id.

15.  Complaint and Jury Trial Demanded, Graham v. Prince, No. 1:15-cv-10160,2015 WL 9875187
(S.D.N.Y. Dec. 30, 2015); Complaint for Copyright Infringement and Demand for Jury Trial, Dennis
Morris, LLC v. Prince, Docket No. 2:16-cv-03924 (C.D. Cal. June 3, 2016); Complaint for Copyright
Infringement and Demand for Jury Trial, Salazar v. Prince, Docket No. 2:16-cv-04282 (C.D. Cal. June
15,2016); Complaint and Jury Trial Demanded, McNatt v. Prince, Docket No. 1:16-cv-08896 (S.D.N.Y.
Nov. 16,2016). The first two have since settled, and McNatt’s case was at the motion to dismiss stage as
of January 2017.
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such contractual violations constitute the medium of the work. This Note will
examine three works of art on three different social media platforms: McNugget by
Chris Alexander, a massive compilation of tweets containing the word “McNugget”;
Face to Facebook by Paolo Cirio and Alessandro Ludovico, a mock dating website
that used scraped Facebook user data as its base; and High Retention, Slow Delivery
by Constant Dullaart, a performance work that involved the creation and distribution
of robot followers on Instagram.

Prince’s latest spectacle should make these artists and others working in the
medium of social media wary. The artists discussed in this Note have stepped away
from Canal Zone and into a gray zone, purposefully breaching user agreements
online. Networks of liability emerge when an artist undertakes conceptual social
media based work, mandating ex ante legal considerations for those who wish to
avoid prolonged legal battles. Given the thorny landscape of user agreements, these
artists need alternative structures in place to avoid serious liability and maintain their
proprietary and monetary interests. This Note will suggest that if contracts are the
root of an artist’s problem, so too can they be the solution in the form of contract-
based best practices: entering into indemnification agreements with collectors or
galleries before executing the work; instituting takedown measures to maintain the
privacy of unwilling, non-consenting third parties; and using alternative
monetization and licensing schemes for such works.

I. ART HISTORICAL GROUNDINGS: NEW MEDIA AND SOCIAL
MEDIA

Before discussing the legal implications of social media art, it is important to
situate the works amongst its predecessors in “new media,” digital art, and Internet
art.! New media now seems an almost meaningless category, given that “new”
always refers to subjective periods of time.!” Digital art is a broad term referring to
works that use digital technologies such as video projection, computers, or coding.'®
Under the umbrella of digital art is Internet art, which refers to works that use the
Internet and its capabilities as the medium.!® Internet art includes websites, Internet-
based games, or email art. Internet art in general is strongly connected to earlier
conceptual art movements, including Dada and Fluxus.?’ Christiane Paul, Adjunct
Curator of New Media Arts at the Whitney Museum of Art, explains that “[t]he
importance of these movements for digital art resides in their emphasis on formal
instructions and in their focus on concept, event, and audience participation, as

16. Rhizome, an online resource for new media art, is restaging many of these early Internet-based
works as part of a project titled “Anthology.” Net Art Anthology, RHIZOME ART, https://perma.cc/U7NC-
THOM.

17.  Joel Laylin Larson Richert, The Materialization of the Internet Art Object: the evolution of
Internet art and its contemporary market (2014) (unpublished M.A. thesis in Art Business, Sotheby’s
Institute of Art) (on file with ProQuest) at 5.

18.  See, e.g., CHRISTIANE PAUL, DIGITAL ART (2003).

19. Not to be confused with works of art made in traditional mediums and then hosted on the
Internet.

20. Id. atll.
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opposed to unified material objects.”?! Within Internet art there numerous groups of
artists working on and with the Internet, such as net.art.??

Art historians distinguish between works of art that use digital technology as a
tool and works that use the digital as a medium.?> Art where digital is a tool utilizes
technology in the production of the work. Consider photographer Brandon Stanton,
whose images of subjects on the streets of New York reach millions through his blog
titled “Humans of New York.”>* He cross-posts the images to many social media
websites, including Instagram, Facebook, and Twitter. 2 Stanton takes the
photographs using a digital camera, and puts the photographs on the Internet,
meaning that his project could be considered digital art. References to social media
art in this Note do not refer to these projects. Christiane Paul explains that “[t]he
employment of digital technologies as an artistic medium implies that the work
exclusively uses the digital platform from production to presentation, and that it
exhibits and explores that platform’s inherent possibilities.”*® Stanton does use the
Internet and social media platforms as tools to display and disseminate his artwork,
but Humans of New York is not a work of “social media art” within the parameters
of this Note.

A frequent site of exploration for new media art was the perceived incompatibility
of traditional legal structures and the Internet. American poet John Barlow has
expressed this tension beautifully: “This vessel, the accumulated canon of copyright
and patent law, was developed to convey forms and methods of expression entirely
different from the vaporous cargo it is now being asked to carry. It is leaking as
much from within as from without.”?” Now well past the advent of Web 2.0, the
artists discussed in this Note have removed the rose-colored glasses from social
networks, and instead use their artworks to highlight social media’s inherent
limitations and pitfalls. Internet art is not necessarily a material object, but rather a
situation.?®

For instance, American technology writer Nicholas Carr has theorized a uniquely
Web 2.0 phenomenon he terms “digital sharecropping.”?® Carr argues that Web 2.0:

by putting the means of production into the hands of the masses but withholding from
those same masses any ownership over the product of their work, provides an incredibly

21. Id.

22. See, e.g., JULIAN STALLABRASS, INTERNET ART: THE ONLINE CLASH OF CULTURE AND
COMMERCE 11 (2003).

23.  See, e.g., PAUL, supra note 18, at 8.

24. Brandon Stanton, About: Humans of New York, HUMANS OF NEW YORK,
https://perma.cc/6 WMN-4DEE.

25. “@humansofny,” INSTAGRAM, https://perma.cc/7THIT-UVQH; Humans of New York,
FACEBOOK,  https:/perma.cc/RMIN-QJUJ;  Brandon Stanton (“@humansofny”), TWITTER,
https://perma.cc/K7NE-Z4AWZ.

26. PAUL, supra note 18, at 67.

27.  V.A.SHIVA, ARTS AND THE INTERNET: A GUIDE TO THE REVOLUTION 156 (1996).

28. CRAIG J. SAPER, NETWORKED ART ix (2001).

29. Nicholas Carr, Digital Sharecropping, ROUGH TYPE (Dec. 19, 2006), https://perma.cc/4EB8-
BQZzA4.
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efficient mechanism to harvest the economic value of the free labor provided by the
very many and concentrate it in the hands of the very few.3°

Sharecroppers of the digital landscape put forth information whose value they do
not realize, and receive only access in exchange. In a blog post now only accessible
via the Internet Archive’s Wayback Machine, Lawrence Lessig articulated Web 2.0
as an ethical label, arguing that not all user generated content sites are created equal.!
For Lessig, Web 2.0 represents an Internet of sharing and communality; therefore,
only websites that allow free access to content fulfill the values of Web 2.0.3

While this privatization of content is made clear in each social media website’s
terms of service, the latent sharecropping aspects of Web 2.0 are made visible by the
artworks discussed in this Note. “[P]ersonal information is the fuel that powers the
social media engine,” and these artists seize upon terms of use—contracts that dictate
the rights and responsibilities of Internet users—as their medium to reveal the digital
sharecropping landscape for what it is.3* Art historian Cadence Kinsey warns against
accidentally rendering the potentially liberating information exchange of new media
into yet another reified aspect of late capitalism.** One of the results of this “ideology
of equivalence” proselytized by late capitalism is the assumption by Internet users
that their inputs (postings on social media) and outputs (access to social media) are
fungible. What the artists discussed in this Note attempt to explore is the fallacy of
such an assumption. Although users do indeed exchange their inputs for outputs,
achieving fungibility, this exchange is unequal: users are bound by terms they do
not understand, with little recourse and seemingly endless policing of the contractual
boundaries by Internet conglomerates.

The artists discussed in this Note have either received or could reasonably receive
cease and desist letters from social media platforms as a result of their violation of
the platforms’ terms of use. Simona Lodi, an Italian art critic and curator, has thus
termed this particular breed of art “cease and desist art,” a title that also acknowledes
many of the artists’” goal of receiving a cease and desist letter.>> Cease and desist art
takes uses not only the digital platform but the contractual landscape thereof as its
medium. In another article, Lodi uses a more general term—*illegal art”—to define

30. Id.

31. Lawrence Lessig, The Ethics of Web 2.0: YouTube vs. Flickr, Revver, Eyespot, blip.tv, and even
Google, LESSIG BLOG (Oct. 20, 2006), https://perma.cc/6KZ4-RF97.

32, Id.

33.  Woodrow Hartzog, Privacy and Terms of Use, in SOCIAL MEDIA AND THE LAW: A GUIDEBOOK
FOR COMMUNICATION STUDENTS AND PROFESSIONALS 50 (Daxton R. “Chip” Stewart ed., 2013).

34. Cadence Kinsey, From Post-Media to Post-Medium: Rethinking Ontology in Art and
Technology, in PROVOCATIVE ALLOYS: A POST-MEDIA ANTHOLOGY 68, 72 (Clemens Apprich et al. eds.,
2013).

35.  See Simona Lodi, Cease & Desist Art: Yes, this is illegal!, in 30-40 REFF—ROMA EUROPA
FAKE FACTORY. LA REINVENZIONE DEL REALE ATTRAVERSO PRATICHE CRITICHE DI REMIX, MASHUP,
RICONTESTUALIZZAZIONE, REENACTMEN (Cary Hendrickson et al. eds., 2010), https://perma.cc/J8FD-
6MS5C.
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“artworks that target Facebook, Twitter, and other centralized social networks” and
“turn[] breaking the law into an art form.”3¢

A. EARLY INTERNET ART LAWSUITS

In 1995, artist Kenneth Aronson registered the domain name “hell.com,” hoping
to create a “parallel Web” that was “fascinating, exciting, dangerous, interesting.”’
Hell.com was an invitation only platform, hosted on a private server, where
conceptual artists could host and display digital artworks away from the rest of the
Internet.3® In a 1998 interview with The New York Times, Aronson acknowledged
the project’s consonance with more mainstream goals of the early Internet: “In many
ways, it’s very utopian and the first response would be, why not call it heaven? . . .
Hell represents chaos. It’s a world of its own design that disregards the implications
of a complete abandonment of the rules.”3® Aronson found rules very much
abandoned in February 1999, when artist duo Eva and Franco Mattes (known as
“0100101110101101.0RG”) obtained a password to access Hell.com and promptly
downloaded and then re-uploaded the contents to their own website.** Apparently
enraged, Aronson sent the Matteses a cease and desist letter that they ignored.*! The
Matteses went on to copy two more art websites, each time modifying less and less
of the copied site.*?

Guy McMusker, spokesperson for Les Liens Invisible, “an imaginary italy-based

[sic] artists [sic] duo,”* says:

The point is that an artist, especially a hacker, cannot bow to the rationale of power that
lies behind these machinations; by going beyond it, you inevitably attract injunctions
and legal action. Therefore we don’t believe so much in antagonism as a choice for
making a stance; rather it is a necessity dictated by the desire for self-assertion, so we
welcome turning the rationale of legal action on its head so that it becomes a trophy, if
this can in some way incite people, rather than inhibit them for once, to question these
so-called limits of the law.**

Similarly, Paul Garrin began a project titled “Name.Space” in 1996, which aimed
to expand the number of available URL components (e.g., .com, .net, .edu).*> Garrin
utilized a lawsuit to break the domain-name monopoly, and while the work is not

36. Simona Lodi, lllegal Art and Other Stories About Social Media, in UNLIKE US READER: SOCIAL
MEDIA MONOPOLIES AND THEIR ALTERNATIVES 250-51 (Geert Lovink, Miriam Rasch eds., 2013).

37. Matthew Mirapaul, Artists Open Door to Private Underworld, N.Y. TIMES (Apr. 23, 1998),
https://perma.cc/V599-YYUG.

38. Id.

39. Id

40.  Copies, RHIZOME (2005), https://perma.cc/T7S6-DY2U.

41.  Copies (1999), EVA AND FRANCO MATTES, https://perma.cc/BS54-WLQ9.

42, I

43.  About, LES LIENS INVISIBLE (2007), https://perma.cc/U625-UX9S.

44.  Lodi, supra note 36, at 245-46.

45.  Rachel Greene, Web Work: A History of Internet Art, ARTFORUM 162.
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explicitly an artwork, it does share with other early net.art and Internet art a desire
to make cyberspace more democratic.*®

Some of the moralizing themes addressed in the contemporary works discussed
later in this Note—the danger of clickwrap and browsewrap contracts or the
ignorance of Internet users to how their data is collected and used—were also at play
in early Internet works. For instance, artist Julia Scher set up a website titled Security
Land in 1995. The site informed visitors of the type of computer they had, which
software they were using, and what their email address was. It then prompted them
to answer the question: “How do you feel now?,” drawing attention to the
surveillance of users on the Internet.*’

Cease and desist artists were unfazed by the dot com bust. In 2010, Perkins Coie
sent a cease and desist letter on behalf of Facebook to the creators of an artwork titled
Web 2.0 Suicide Machine that allowed users of social media sites to “commit suicide,”
permanently deleting their accounts.*® The letter alleged that the artists’ actions,
among other things, “violate Facebook’s Statement of Rights and Responsibilities,”
specifically the prohibitions against solicitation of users’ login information,
accessing another’s account, collecting user’s content or information using
automated means without permission, and using Facebook’s intellectual property.*’
In a mailing list discussion of the cease and desist letter, another artist advises: “you
should search for a good dutch [sic] lawyer with knowledge in the digital field, go
through the facebook terms&conditions [sic] and see if they actually apply for the
netherlands [sic][.]”>°

Simona Lodi remarks: “Earning oneself a cease and desist letter has become the
new frontier in art, a symbol of the cause for the freedom to create in the Corporation
Era. Artists keen to take part go find themselves a good lawyer, rather than a good
art dealer.”! In the mailing list discussion of the Web 2.0 Suicide Machine cease
and desist letter, one artist actually began his email with: “Congrats on the cease+
decist;.)”.>2 The artists on the mailing list tried to parse the language of the cease
and desist and Facebook’s terms and conditions. One artist raises the point that “it
is the user who agrees the Terms of Use [sic] . . . paradoxically Facebook should
send a letter to each user[.]” While the artist behind the Suicide Machine insists that
they “didn’t actually bow down to Facebook,” the website is no longer active.*?

46. Id. at 165.

47.  STALLABRASS, supra note 22, at 74.

48. Florian Cramer, “***SPAM*** Re: Facebook Demands Cease & Desist for the “Web 2.0
Suicide Machine’”, Posting to nettime mailing list (Jan. 13, 2010), https://perma.cc/TWD5-QVX4.

49. Hans Bernhard, “Re: <nettime> Facebook demands Cease & Desist for the ‘Web 2.0 Suicide
Machine’”, Posting to nettime mailing list (Jan. 11, 2010), https://perma.cc/XT96-8FB9.

50. Id.

51. Id

52. Posting to the nettime mailing list (Jan. 11, 2010), https://perma.cc/DQ29-VX3S.

53.  Network Cultures, Walter Langelaar (NL) — Web 2.0 Suicide Machine, VIMEO (Mar. 20, 2012),
https://perma.cc/VSLN-RMWX (discussing the cease and desist letter at 10:23: “I’'m very happy that we
didn’t actually bow down to Facebook. The only weird thing they actually made us do was on the Suicide
Machine website, we were not allowed to use the little ‘F’ anymore. . . . This is what they accused us of:
soliciting users’ login information, accessing accounts . . . They actually suggest that had we made our
project on Facebook’s Connect Platform, which is basically the development platform . . . then they might
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Internet art also raises interesting questions of protection under the U.S Copyright
Act. Copyright protection extends to “original works of authorship fixed in any
tangible medium of expression[.]”** The Copyright Office has explicitly stated that
copyright law does not, however, “protect names, titles, or short phrases or
expressions[,]” reasoning that they do not contain the “certain minimum amount of
authorship” to qualify for protection.>> Thus, tweets with their modest 140 characters
may be too short to be copyrighted. Moreover, current moral rights legislation seems
unlikely to help a digital artist. First, the Visual Artists Rights Act (“VARA”) only
applies to works produced in a limited edition.’® This requirement seems nearly
impossible to overcome in the digital context, where nearly perfect copies may be
endlessly replicated.’” Second, although there is a serious risk of technological
obsolescence in Internet art, natural deterioration is not actionable under VARA 38

Having established the artistic and litigious legacy contemporary cease and desist
artists are working within, this Note will now examine the social media user
agreements at issue in the particular works discussed in Part III. Against this
backdrop of unusual media and glamorized legalese, it seems only fitting that the
Internet contract would itself become the work of art. The next Section will provide
a brief overview of social media platforms, their typical terms of use, and the user
agreements that govern the discussed works of art.

II. SOCIAL MEDIA USER AGREEMENTS

Social media platforms have become so ubiquitous as to suggest a new era in
Internet use. Between 2005 and 2012, the number of American adults with Internet
access using social media exploded from 8 to 70 percent.”® What exactly are we
doing on these websites? Historically, a distinction is drawn between social
networking sites, which allow users to interact with each other and maintain
connections, and social media sites, which focus on the production of user-generated
content.®® This distinction has begun to collapse as more and more users post content
on their networking pages, or network through their generated content. Furthermore,

have actually been okay with the Web 2.0 Suicide Machine.”). See suicidemachine.org, which is no longer
active as of Feb. 12, 2017. Another work of art titled Seppukoo closed due to similar threats; a pop-up
message on the website reads: “February 2011 — Due to the paradoxical controversy between the giant
Facebook and Seppukoo, our suicidal services are now useless.”

54. 17 U.S.C. § 102(a).

55.  U.S. Copyright Office, Copyright Protection Not Available for Names, Titles, or Short Phrases,
CIRCULAR 34, https://www.copyright.gov/circs/circ34.pdf.

56. 17U.S.C.§ 101.

57. See Note, Visual Artists’ Rights in a Digital Age, 107 HARV. L. REV. 1977 (1994); Llewellyn
Joseph Gibbons, Visual Artists Rights Act (“VARA”) and the Protection of Digital Works of
“Photographic” Art, 11 N.C.J. L. & TECH. 531 (2010).

58. JUDITH B. PROWDA, VISUAL ARTS AND THE LAW: A HANDBOOK FOR PROFESSIONALS 109
(2013).

59. Doug Bock Clark, The Bot Bubble: How click farms have inflated social media currency, NEW
REPUBLIC (Apr. 20, 2015).

60. Mihajlo Babovic, The Emperor’s New Digital Clothes: The Illusion of Copyright Rights in
Social Media, 6 CYBARIS AN INTELL. PROP. L. REV. 138, 141 (2015).
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social networking and social media sites present shared legal issues—such as
privacy, contracts, and intellectual property—and their terms of use reflect this
growing similarity.

French critical theorist Alain Badiou has theorized that those who cannot spend
money or otherwise participate in larger capitalist structures are deemed to not
exist.%! The artists discussed in this Note are responding to this connection between
visibility in Web 2.0 and existence in the eyes of late capitalism. Given the relative
anonymity of participation online, “identity tricks are relatively easy to pull off and
effective at destabilizing (complacent or boring) communities.”%

A number of artists now use social media at least as part of their publicity, if not
as part of their practice.®* The prolific use of social media by artists has shaped what
we view as an artwork. Art has traditionally consisted of singular, exclusive objects
that could be owned by individuals. A series of such objects could serve to define
their artist. Now, however, artists use social media to create “a constant broadcast
of one’s artistic identity as a recognizable, unique brand.”®* Artist and writer Brad
Troemel deems this an “ongoing self-commodification,” and it is perhaps this
convergence of the previously anti-capitalist Internet with the commercialized Web
2.0 that has resulted in this niche area of social media visual critique.®* Troemel also
views the production of art online as consisting of not simply digital (Internet) as
medium, but actually enfolding the audience into the medium as well.®

This Note examines three works of art that, in various ways, manipulate social
media accounts and content to create further meaning. Aesthetic systems legitimize
the value of a work of art, as do terms of service.’” By following the terms of service
of a social media platform, you are legitimizing your user-generated content; by
disobeying those terms, you unlock the potential to delegitimize the platform itself.

The artworks discussed below use Instagram, Facebook, and Twitter as their
media. Instagram is a photo sharing mobile application (with desktop compatibility)
where users can edit and post photographs, view and comment on other users’
photographs, and directly message other users.®® Instagram is owned by Facebook,
a social media platform where users can “friend” one another and share a wide
variety of content with those friends.*® Facebook has become almost ubiquitous;

61. Alain Badiou, Radical Grace: A Conversation with Alain Badiou at Columbia Law School
(Dec. 14, 2015).

62.  Greene, supra note 45, at 167.

63. See April R. Swanson, Defining Identity, Redefining Relationships: The potential of artists’
online presence to effect collectors’ buying decisions (2012) (unpublished M.A. thesis, Sotheby’s Institute
of Art) (accessed online). Swan surveyed 164 artists represented by Manhattan galleries, finding that 94
percent had at least some type of online presence. Id. at 25. One participant wryly noted that “If you
don’t exist on the Internet, you don’t exist.” Id. at 35.

64. Brad Troemel, Athletic Aesthetics, NEW INQUIRY (May 10, 2013) https://perma.cc/3V7E-
DYW7.

65. Id.

66. Id.

67. Richert, supra note 17, at 3.

68. FAQ, INSTAGRAM, https://perma.cc/L7GK-8PLQ. See also Robert L. Haig, N.Y.Prac., Com.
Litig. In New York State Courts § 113:3 (4th ed.).

69. Robert L. Haig, N.Y .Prac., Com. Litig. In New York State Courts § 113:3 (4th ed.).
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seventy-nine percent of Internet-using American adults have accounts.”® Lastly,
Twitter is a “micro-blogging” website, where individuals can post and re-post
“tweets,” messages of up to 140 characters.”!

Each user agreement includes sections addressing privacy, sharing of content,
safety and security, copyrighted material, third party applications, advertising,
termination, and disputes. These are relatively basic contract provisions. Contracts
like these traditionally must be in writing, negotiated between two parties with equal
bargaining power, with clear offer and acceptance.”” However, individuals approach
agreements on the Internet very differently from those on paper, and may bind
themselves to terms whose seriousness is not obvious from the simple “click” of
assent.”? Few Internet users read terms of service, and a layperson would likely not
realize that the terms have the same binding quality as, for instance, a physical
employment contract.”

A contract is “a promise, or set of promises that the law will enforce.””> The two
parties to the contract must reach a “meeting of the minds,” and one party must make
an offer that the other party accepts.”® Under the Uniform Commercial Code, which
governs commercial transactions in most states in the United States, a contract for
the sale of goods “may be made in any manner sufficient to show agreement,
including conduct by both parties which recognizes the existence of such a
contract.””’ Acceptable conduct includes handshakes, but typically does not include
inaction.”® As contracts, user agreements are governed by applicable state law;
jurisdiction is universally detailed in the body of the agreement.

However, while online users must affirmatively agree to a website’s terms of use
as they are creating an account, their continued use of the website is generally
deemed to indicate that they continue to accept and abide by those terms. These
terms of use are treated by courts as analogous to traditional, paper contracts, despite
their digital makeup.” Thus, the “touchstone of contract”—mutual manifestation of
assent—remains pertinent, and a user’s assent to a user agreement may be invalid “if
the offer did not make clear to the consumer that clicking on the . . . button would

70.  Shannon Greenwood et al., Social Media Update 2016, PEW RESEARCH CENTER (Nov. 11,
2016), https://perma.cc/RBZ7-VL6L.
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believe that a privacy policy “ensures that the company keeps confidential all the information it collects
on users”—which is false. Aaron Smith, Half of online Americans don’t know what a privacy policy is,
PEW RESEARCH (Dec. 4, 2014), https://perma.cc/XX77-U33]J.
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signify assent to those terms.”8" In 2012, the Southern District of New York
analogized between Facebook’s Terms of Use and terms of use found in other, more
traditional media.®! In both situations, “the consumer is prompted to examine terms
of sale that are located somewhere else. Whether or not the consumer bothers to look
is irrelevant.”%?

Computer and online-based agreements are commonly labeled “clickwrap” or
“browsewrap,” terms that refer to the action of clicking or browsing one’s way into
a binding contract.®®> “Browsewraps can take various forms but basically the website
will contain a notice that—Dby merely using the services of, obtaining information
from, or initiating applications within the website—the user is agreeing to and is
bound by the site’s terms of service.”®* Given the passive nature of assent, courts
require that users have reasonable notice of the website’s terms of use and exhibit
“unambiguous assent” to those terms before finding a browsewrap contract
binding. ® Clickwrap contracts involve the user affirmatively clicking a box
acknowledging the terms of service, an act active enough for courts to generally find
them enforceable.®

Social media user agreements fall somewhere between clickwrap and browsewrap
licenses. Both are electronically transmitted, but clickwrap agreements require a user
to “click” a button assenting to the terms, while browsewrap licenses claim to bind
the user but do not require an express manifestation of assent.’” Typically, social
media agreements require a user to assent with an affirmative click upon creating his
or her account, and continued use of the platform is deemed to indicate continued
assent to the terms of use.®® With that click, the user not only assents to the terms of
use, but also agrees—whether knowingly or not—to be disciplined by the website.?’
Consider the many cases parsing the enforceability of clickwrap and browsewrap
contracts with mandatory arbitration or venue selection clauses.”®

80. Id. (quoting Specht v. Netscape Comme’ns Corp., 306 F.3d 17, 29 (2d Cir. 2002)).

81. Fteja, 841 F. Supp.2d at 839 (“[F]or those to whom the internet is an indispensable part of daily
life, clicking the hyperlinked phrase is the twenty-first century of equivalent of turning over the cruise
ticket.”).
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2015).
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88.  See, e.g., Facebook, Statement of Rights and Responsibilities, https://perma.cc/PUSC-WFCS
(“Your continued use of the Facebook Services, following notice of the changes to our terms, policies or
guidelines, constitutes your acceptance of our amended terms, policies or guidelines.”).

89. MICHEL FOUCAULT, DISCIPLINE AND PUNISH.

90. See, e.g., Jerez v. JD Closeouts, LLC, 943 N.Y.S.2d 392 (N.Y. Dist. Ct. 2012) (forum selection
clause); Fteja v. Facebook, Inc., 841 F. Supp.2d 829 (S.D.N.Y. 2012) (forum selection clause); Nguyen
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Inc., 380 Fed.Appx. 22 (2d Cir. 2010) (arbitration clause). See also Ronald J. Mann & Travis
Siebeneicher, Just One Click: The Reality of Internet Retail Contracting, 108 COLUM. L. REV. 984 (2008).



BEATRICE KELLY, THEORIES OF LIABILITIES FOR NEW MEDIA ARTISTS, 40 COLUM. J.L. & ARTS 503 (2017)

2017] THEORIES OF LIABILITY FOR NEW MEDIA ARTISTS 515

Users seem to be waking up to the precarious status of their intellectual property
on social media. All three agreements—Instagram, Facebook, and Twitter—retain
a non-exclusive license over users’ content even after the voluntary termination of
service. Many users may not realize that the content they post on social media
platforms is copyrighted, and so will not fully understand the license they are
granting.’! Additionally, social media companies may actually be “lowering the
incentive of users to create original work and post it to these online communities.”*>

Instagram provides a good case study of just how confusing social media terms
of use can be. Itis one of the most popular social media sites, particularly for teens,*?
and its user agreement has more than 5,000 words.”* In 2013, Instagram changed its
terms of use and made clear to users that their continued use indicated agreement to
be bound by the updated terms.”> One individual brought a lawsuit against the social
media platform, alleging that the changes constituted a breach of contract.”® She
were unsuccessful, as the court found that she did not have standing.

The Office of the Children’s Commissioner in England published a report in 2017
titled “Growing up Digital,” which includes a “simplified version” of Instagram’s
terms of use.”” One of the lawyers responsible for drafting this simplified version
stated that understanding the terms of use requires a postgraduate level of reading
comprehension.”® The simplified version was targeted specifically at children—who
are estimated to spend more than a third of each day consuming media online®*—but
most adults do not have the requisite postgraduate degree apparently required to
understand the terms and conditions that they are contractually binding themselves
to obey.!%°

II1. “CEASE AND DESIST” ART: WORKS IN VIOLATION OF SOCIAL
MEDIA TERMS OF USE

Artists are seizing upon the perceived inequity of these “clickwrap” user
agreements, harkening back to the early days of Internet art to create new cease and
desist works. This Section begins with McNugget by Chris Alexander, a work based
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on Twitter that does not intentionally violate Twitter’s user agreement, but may in
fact be violative. The next work, Face to Facebook, by Alessandro Ludovico and
Paolo Cirio, is an overt attack on Facebook’s data collection policies. Face to
Facebook faced extensive backlash, triggering not only cease and desist letters but
actual lawsuits (against Facebook, not the artists). The last, High Retention, Slow
Delivery, by Constant Dullaart, breaches Instagram’s prohibition of automated bots
to draw attention to the inequality of the art world. For each, this Note will describe
the work, discuss its violation of the governing user agreement, and detail any legal
action taken against the artist by the social media platform.

A. MCNUGGET

1. The Work

McNugget is a work of conceptual art by artist Chris Alexander. Alexander
describes the work as an “experiment in data-mirroring.”!"! McNugget catalogs all
publicly available mentions of the word “mcnugget” on Twitter between February 6
and March 4, 2012. It exists both online and in print form, with a PDF available to
freely download and a link for a 124-page paperback version for those who wish to
own a physical copy. The book contains almost no original contributions by
Alexander beyond the title pages and graphic design. An earlier, limited edition of
the work included what Alexander has termed a “lost” tweet, but that does not seem
to be included in the currently available edition.!*

McNugget is comical in its comprehensiveness, the relentless references to
“McNuggets” grounding conceptual art in a signal perceptible to laypeople. The
assembled tweets have not been visibly edited, and they are displayed in a rigidly
uniform fashion: day, month, user’s name, handle, options, and the text of the tweet.
One section reads:

24 Feb EbayPro @EbayPros Reply Retweet Favorite « Open silverguppy Nebraska
presidential McNugget back on eBay — The Oshkosh Northwestern bit.ly/yJzoE8

24 Feb Chryssa Zola Ong @chryssazola Reply Retweet Favorite « Open Ahyah, chicken
menugget. Should have taken the carrrrr

24 Feb Daily Times @DailyTimesPk Reply Retweet Favorite « Open Woman claims
Chicken MgNugget resembles George Washington’s face — Pakistan Daily Times
divr.it/1FD26Q'%

There are no page numbers in McNugget, leaving the reader to plow through a
seemingly endless stream of content, eyes moving quickly across the page as you
would an online feed. There is no contextualization or explanation accompanying
the printed edition, mandating a preexisting knowledge of Twitter for a full
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understanding of what is on the page. It seems highly unlikely that Alexander
contacted the various users whose tweets have been compiled into McNugget. There
are thousands of tweets, many of which seem to be automated or produced by robots
rather than humans.

2. Terms of Use

i)

Section 3 of Twitter’s terms of use, “Content on the Services,” explains that
“Twitter respects the intellectual property rights of others and expects users of the
Services to do the same.”!** While users grant to Twitter “a worldwide, non-
exclusive, royalty-free license . . . to use, copy, reproduce, process, adapt, modify,
publish, transmit, display and distribute” their content, that license does not extend
to other users.!% Twitter has also promulgated a set of “Twitter Rules” that includes
the catch-all of not using the “service for any unlawful purposes.”!%

The penalties for violation of both the terms of use and rules seem to be low:
“temporary locking and/or permanent suspension of account(s).”!?” Alexander does
not seem to have faced any repercussions, although it is unclear whether he
maintains—or did maintain—a Twitter account, or simply accessed publicly
available tweets to create McNugget. If the latter, he was not in privity with Twitter
